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TOPICAL INDEX 


From January to June, 1920, inclusive. 


Control and Regulation in General. 
é.. RIGHT TO INSURE IN GENERAL. 


Statute permitting certain organizations to issue life insurance con- 
tracts, refers to both assessment and old-line companies. Mid- 
land Casualty Co. v. Frame (Colo.)....... 


4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


Statute cited, held not impliedly repealed by subsequent statute.— 
Omission of certain sections did not change meaning to be given 
the term, “life insurance’, Midland Casualty Co. v. Frame 


(Colo.) COCO CO OO eH EHEC e EOE OOOO EE Oe Her eeeeEeseeeeeereseeeS 


§ 6 UNAUTHORIZED INSURANCE. 


Where plaintiff engaged cargo space on ship, contract whereby defendants 
agreed to procure war risk insurance at specified premium rate was 
not “conduct of insurance business’ in violation of statute, nor were 
defendants ‘‘engaged in insurance business.’””’ Calumet & Hecla Min- 
ing Co v. Stafford et al. (U. S.) 


& 7. LICENSE FEES AND TAXES. 


. 

In view of statute, court did not err in granting interlocutory injunction 
against city which was undertaking to collect taxes from life com- 
pany without deducting reserve funds from total assets. City of 
Atlanta v. Standard Life Ins. Co. (Ga.). 

Act requiring payment of fire insurance company of a per centum tax 
and gross premium receipts to defray expenses of fire marshal’s 
office, held invalid. Thomas v. Hurst Home Ins. Co. (Ky.)...... 

Tax is on income received during year as regards domestic corporations—where 
insurer allows agents to give 30 days for payment of premiums and re- 
quires them on fifth of each month to remit balance due it, as shown 
by last preceding monthly statement, premiums received but not yet 
remitted are “received” by it within Acts, but not so as to premiums 
not yet paid to agents—petition of company for refund of excise 
and income tax is properly dismissed, amount of premiums received 
by it or agents, proper basis for tax not being shown—reserve funds 
required by State insurance department are ‘“‘required by law” within 
acts—term “reserve” in insurance law relative to tax acts allowing 
additions to reserve funds is technical—‘reserves” required by insur- 
ance departments of various states held used in nontechnical sense, 
equivalent to assets—diminution in reserves over preceding year is 
not taxable as income. Maryland Casualty Co. v. United States (U. S.) 

Guaranty and surety companies required to pay franchise tax under state 
statute, must be deemed “insurance companies” and liable for state 
license tax—that Legislature specifically exempted life companies 
from license tax, does not show intention to exclude guaranty and 
surety companies. Greene, Auditor Public Accounts, v. National Surety 
Company (Ky.) ....... 600000066000-08 jsenees 

Dividends or surplus which life companies are required by statute ‘to pay 
policy holders, must he excluded in determining income of company 
for taxation—in computing such income, depreciation of sescurities 
taken at market value during year cannot be deducted where de- 
preciation was not realized by sale of such securities. New York Life 
Ins. Co. v. Anderson, Internal Revenue Collector (N. Y.) 


§ 8. RESOURCES AND SECURITIES. 

Domestic title Insurance company may insure property situated without 
state but such policy holders must look only to general assets for 
satisfaction. Northwestern Title Ins. Co. v. Fishback (Wash.)..... 

§ 10 SUPERVISION BY PUBLIC OFFICERS OR COURTS 


Powers of corporation commission over insurance companies, being statutory, 
must find its authority within statute, having no common law or 
implied powers except such as are absolutely necessary to carry out 
powers expressiy granted. Johnson v. Betts (Ariz.).... 


§ 14. BOARDS OF UNDERWRITERS 


Though policy provided that only general officer can waive any condition, 
notice to agency of condition of insured when policy was delivered 
is notice of company. Chapman v. Mut. L. Ins. Co. (La.) 


§ 16 FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 


§ 16. WHAT CONSTITUTES “DOING BUSINESS.” 


Foreign insurer, having certificate entitling to do business in state, was not 
required to limit its contract to period during which at time of 
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executing contract, it was authorized to do business, nor from mak- 
ing premium payable in installments due after expiration of such 
period. American Fidelity Co. v. Leahy (N. Y.)..... éevesevacee 
Fraternal benefit society that took over membership of similar society doing 
business in state, adopted local organizations, attached riders to policy 
assuming liabilities under policies, levied and collected premiums and 
dues on politcies, paid losses and directed representatives to solicit 
insurance, was doing business in state. North See Union v 
Oliphint (Ark,) CROC Peer eKroUneeRdDe Se ceeereesecEdeerssesussevess 
While in equity a rescission of contract may be adjudged on. ground of uni- 
lateral mistake in contents, there must be mutual mistake or inad 
vertence or excusable mistake of one party and fraud of other as to 
agreement, in order that reformation may be adjudged. Metzger v. 
itma Ine, CO. (NM. Fadeccccccscccccccccccsvcsses oteccncecceesece 
Foreign fraternal benefit society taking over domestic society on merger and 
assuming certificates and dealing with local agent of domestic society 
relative to claims and continuance of business is “doing business” 
in state. Nortn Amer. Union v. Johnson (Ark,.)........ccceeeeees 





§ 21. LOCAL FUNDS AND SECURITIES. 


Held that moneys deposited by foreign insurance company belong to such in- 
surance company and that all interest earned while on deposit be- 
comes part of such funds. Des Moines Mut. Hail & Cyclone Ins. 





Gre V.. GROG. Ci Beeeh sc decesuscecscus oe cceccccereeeeesecoecosss 
§ 22. APPOINTMENT AND REGULATION OF LOCAL AGENT. 
One licensed to solicit insurance as agent need not procure additional 

license as agent of particular company even if foreign. National 

Surety Co. v. Murphy (Tex)........seeee0s eevcecese Ceeeecceesecce 


Corporation commission under insurance laws or its rules has no power to 
grant rehearing o* charges against insurance agent after having 
once disposed of them in his favor.—In hearing evidence in proof 
of charge that agent accepted application from unlicensed agent, 
commission is acting in judicial or quasi judicial capacity and also 
acts in such capacity in granting rehearing. Johnson v. Betts 
CHUN E iiasrpenntuese we 


§ 26 ACTIONS. 


Fraternal benefit society, doing business in state in violation of statute, is 
estopped to deny it had a license or that superintendent of insurance 
was its agent for purposes of service of process in action for agent’s 
compensation. North American Union v Oliphint (Ark.).......... 

Foreign fraternal benefit society doing business in violation of statute is 
estopped to deny it had ticense or that superintendent of insurance 
was its agent for purpose of doing business North Amer. Union v. 
FORMHOD CAPE.) o.c.006 sce a0 6s vis vee nce sese meee 





§ 320. OFFFNSES RY AGENTS OR BROKERS. 


Division by agent of commission personally with officer of insurance corpora- 
tion was illegal and criminal rebate. Smith v. Kleinschmidt (Mont.) 


II. Insurance Companies. 
(A) STOCK COMPANIES. 
§ 338. CAPITAL AND STOCK. 


Where company was induced by fraud to purchase stock of another com- 
pany and had destroyed value of stock by tansferring assets and 
business of latter company to itself, equity, on granting rescission, 
will require buver to pay actual value of stock at time of pur- 
chase—where agent of such purchaser knew of report by insurance 
commissioner discounting value of certain securities owned by latter 
company, purchaser kad sufficient knowledge to put it on inquiry 
and cannot rely on misrepresentation—where evidence showed 
that latter company listed among its assets many notes and mort- 
gages given without valuable consideration to enable it to deposit 
with insurance department required amount of securities, and that 
purchaser had no notice of which facts, there was sufficient evidence 
of intentional misrepresentation to sustain decree of rescission— 
purchaser is not estopped to rescind contract for purchase of stock 
for fraud where evidence did not show it had knowledge of fraud 
before it transferred assets and business to itself—where such as- 
sets had been transferred except assets deposited with state insur- 
ance department, right to participate in deposited assets does not 
render equitable rescission or reconveyance of stock, since value of 
stock represented by other assets of company and its outstanding 


business cannot be restored. Shearer v. Farmers’ Life Ins.Co— 
Were. ©. Geme tt Cds voices weand bes sweibwecwkeasccvad 06 05s.a eave eds 
§ 41 INSOLVENCY AND DISSOLUTION. 
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§ 85. BREACH OF CONTRACT BY PRINCIPAL. 


Estimate of future profits which agents of young experimental company, 
steadily unsuccessful for four years and in failing condition when 
it ceased, based entirely upon normal renewals or lapsation of es- 
tabished and financially sound companies, is not substantial evi- 
dence of value of such profits.—Agent, wrongfully discharged, but 
who broke condition prescribed for right to company’s commissions, 
is Hable to company for money loaned him to be repaid out of fu- 
ture commissions and for company’s percentage of premiums col- 
lected by him before discharge. Tiernan v. Chicago L. Ins. Co. 
CE. BD vc vcnbedaecewekeces + Puy ceRayeedhestepeeadenlSenedeuntc¥iciaws 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 87. IN GENERAL. 


Bond of soliciting agent of mutual company, providing he shall not solicit 
Or accept insurance except in accordance with by-laws does not 
authorize him to make insurance effective from date of application, 
contrary to by-laws. Goldberg v. Sigel (Wis.).....cccesssccees eee 





$ 28, GENERAL OR SPECIAL AGENTS. 
(2). 


Life policy for benefit of insured’s family is so far testamentary in character 
that it will be construed as will—where life policy was payable to 
trustee for purpose of discharging insured’s personal debts, and pay- 
ing balance to family, and payment of debts exhausted proceeds, 
held family was not entitled to recover amount of policy from gen- 
eral assets of estate which remained after payment of all debts, as 
being subrogated to rights of creditors whose debts policy proceeds 
paid. Landrum v. Landrum’s Adm’x (Ky.) 


EFFECT OF PROVSIONS OF POLICY. 
Where express limitations on agents’ authority that no statements or 
promises by them, unless written on application shall bind com- 
pany, was contained in endowment policy itself and application, 
assignee of policy was bound thereby, and could not claim to 
have relied upon any apparent authority in agents to commit in- 
surer by their individual statements as to amount of dividends 
there would be on policy at its maturity, where no such state- 
ment appeared in application or policy. Manhattan Life Ins. 
Co. FT BURN CINE str cccccuckecceces eeee 








§ 90. 


eee ee eee ee eee ee eee ee) 





§ 91. EFFECT OF INSTRUCTIONS TO AGENT. 


Soliciting agent was empowered to receive change of insured’s address where 
company had so requested agent. Wolonter v. U. S. Cas. Co. (Va) 


§ 938. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 


Where agent assigned premium notes, unauthorized act, company might (1) 
repudiate act and demand return of policies or (2) charge agent 
with its share of premiums, or (3) ratify act and demand notes. 
Hoidale v. Cooley. Northern American Life & Cas. Co. (Minn.).. 

Where brokers had never before acted as agents for insurer and did not 
represent to insurer that they had any authority to act for insurer 
and instrument alleged to bind insurer and instrument alleged to 
bind insurer wherein brokers promised to insure automobiles does 
not purport to represent such authority as against insurer, case is 
not one of undisclosed principal to be proceeded agaii.st upon disclo- 
sure of identity. Cranston v. California Ins. Co. (Ore.)...... 


(2). 


Ignorance through negligence or inexcusable trustfulness will not relieve of 
contract obligations—one who signs or accepts written contract in 
absence of fraud is conclusively presumed to know contents and to 
assent to them, and there can be no evidence for jury as to under- 
standing of terms. Metzger v. Actna Ina. Co. (N. Y.)...e.eeeeeees eee 


§ 94. RATIFICATION. 


Where agent assigned premium notes, unauthorized act, company might (1) 
repudiate act and demand return of policies or (2) charge agent 
with its share of premiums, or (3) ratify act and demand notes. 
Hoidale v. Cooley. Northern American Life & Cas. Co. (Minn.).. 


eee eeee 





(B) AGENCY FOR APPLICANT OR INSURED... 
§ 97 CREATION OF AGENCY FOR BOTH PARTIES. 


§ 98 —— IN GENERAL. 


Agent who without knowledge of insured procures another agent to write risk, 
dividing commissions with him, is not authorized as agent of in- 
sured to make terms or bind by stipulations not embodied in policies 
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§ 44 REMEDIES AND PROCEEDINGS ON INSOLVENCY. 


In action by insurance commissioner on note given in payment of sub- 
scription to stock of company, since insolvent, where commission- 
er set up that company had incurred obligations since subscrip- 
tion and was insolvent for purpose of anticipating defense of 
fraud, allegations in plea setting up fraud, and that subsequent 
creditors had not requested or aut..orized commissioner to sue 
are insufficient to rebut anticipatory allegations of complaint, and 
plea is subject to demurrer.—In such action allegations in sub- 
scriber’s plea that he had not received any benefit from company 
and had not participated in stockholders. meetings, held insuf- 
ficient to raise any issue. Wright v. Hix (Ala.).......-. 


§ 59. PROFITS, DIVIDENDS AND SURPLUS. 


In case of ambiguity, application is to be most strongly construed against 
surety company wich drew same Southern Surety Co. v. Town of 
Greer.ville (U. £&) 


II. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL. 


Person may be both agent and broker and at different times act in both ca- 
pacities. Internat. Paper Co. v. Gen’! Fire Assur. Co. (U. S.)...... 


§ 76, EVIDENCE AS TO AGENCY. 


Insurer’s agent was competent to testify that he was agent of insurer at time 
certificate was issued. lyons v. Farm Property Mut. Ins. Ass’n of 
Iowa (Iowa) ° 


$ 79. DURATION AND TE 


Where contract of insurer’s soliciting agent recited it was made On basis of 
of his writing $3,000 business per month and might be terminated 
any time without notice if condition was not fulfilled; mere failure 
to write monthly amount did not terminate agency without affirma- 
tive action by insurer. Iriquois Life Ins. Co. v. Thomas (Ky.)...... 

Where agent by contract was entitled to reasons for discharge in writing, any 
reasons other than those so given which may have existed in mind of 
genera! agent discharging him, are immaterial as defense to action” 
against general agent for wrongful discharge—agent operating under 
10 year contract wrongfully discharged by general agent, held prop- 
erly allowed damages at rate of $850 a year for term of employ- 
ment held not excessive. Mortimer v. Bristol (U. S.) 


§ 80. AUTHORITY AND DUTIES OF AGENTS AS TO INSURER. 

Agent, within scope of his actual authority is agent of 
general, special, loca! or soliciting agent. 
Gen’! Fire Assur. Co. (U .S.) 


§ 81 INDIVIDUAL INTEREST OF OFFICER OR AGENT. 


Contingent interest of insurer’s agent in property does not render policy writ- 
ten by him thereon null and void but at most voidable. Twin City 
Fire Ins. Co. v. Stockmen’s Nat. Bank of Ft. Benton, Mont. (U. S.)... 


§ 84. COMPENSATION OF AGENT. 
(1). In general. 


Where parties to agency contract made several supplemental contracts all 
referring to original contact, it and supplemental contracts consti- 
tute single contract to be construed together. Tiernan v. Chicago L. 
Ins. Co. (U. §&.). 
(3). Compensation of subagents. 


Where association in hands of receiver credited per cent. of losses sus- 
tained by policy holders upon unpaid premiums, but paid agent’s 
commission according to amount of insurance accepted, without 
offsetting amount of premium allowed on losses, subagent under 
contract with agent, entitling him to commission on risks written 
and accepted was entitled to commission as if all premiums were 
paid in cash without offset. RE H:. WS. CIB icc cvacccsnccs 
(Ry 


insurer, whether 
Internat. Paper Co. v. 


Allegation that insurer’s representative agreed to pay certain commission 
to agent on certain business would permit proof either on oral or writ- 
ten agreement. National Surety Co. v. Murphy (Tex.)............ 

Evidence in action for compensation as agent held to sustain jury's 


finding of termination of agency at date claimed by plaintiff. 
Cos V. Cetrene et, Ties Bes. OC GR LZ.) vccccocscccccscccece 


In action by agent for unpaid commissions evidence in favor of agent cons st- 
ing of transcript from books of defendant insurance company, show- 


ing total amount of unpaid commissions made prima facie case. 
Pearce v. Metropolitan Life Ins. Co. (Mont.)....ccccccccscccccccccce 866 


(10) 





Topical Index. 





(6).- Mortgagor or mortgagee. 


Right to redeem is insurable interest, especially whereby understanding of 
all parties debt of mortgagor continued to exist and holder of sales 
certificate held it as security, and this though mortgagor’s right of 
redemption be not subject to execution. Twin City Fire Ins. Co. v. 
Stockmen’s Nat. Bank of Ft. Benton, Mont. (U. S.) .....-eeeeeaes 

Where plaintiff erected house on mother’s premises, later acquired title from 
her, gave first mortgage to Trust Company, and second mortgage to 
mother, second mortgage was foreclosed, mother took title under 
agreement that if plaintiff paid back her interest, she would transfer 
title to him and first mortgage was paid by mother, and mortgage 
placed running to third person who advanced no money and received 
no interest, plaintiff paying all expenses until completion of agree- 
ment with mother, thereafter plaintiff in equity had insurable inter- 
est though purchase contract was not in writing Morrison v. Bos- 
tom Ems. Ce. GE Gh ccccccccccvccccccccssececenss sacceseseeccesceces 

Where testatrix’s $500 mortgage, unlike her $1,000 mortgage, did not cover 
buildings on her land, holders of such $500 mortgage had only indi- 
rect, remote, and not insurable interest in such buildings. In re 
Reynolds’ Estate (Vt.) ..ccccccccccccccccccevecvccseecesecevesecsces 


§ 122 ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 


Holder of policy payable to estate and having surrender value could validly 
assign it by absolute sale for more than surrender value to one hav- 
ing no insurable interest in his life. Hawley v. Attna Life Ins. Co. 
GE OE CER) cceccsecvceccssvecvereetses Qi ee teen ee eee eeeeee eeecce 


Vv. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 
§ 124. NATURE OF THE CONTRACT. 


“Old line life insurance” is insurance on level or flat rate plan where, for 
fixed premium payable without condition at stated intervals, certain- 
sum is to be paid upon death without condition. Mattero v. Central 
Sate Ise: CO. GR) ccccecees Coccccccescoccescecesesesesseeesoesee ee 


§ 126. WHAT LAW GOVERNS. 
(1). In general. 


Life policy is governed by laws in force when issued. Alford v. New 
York Like Inst Co. (MG). .ccccoscese eocccvccccccccccce ecccccece 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In General. 


Preliminary contract is sufficient if containing the agreement, the subject, 
period, amount and rate, and, premium paid if demanded—pre- 
liminary contract may be enforced although partly in writing and 
partly parol—where rate is stated to be reasonable rate to be de- 
termined in manner specified, it is sufficiently definite to make con- 
tract binding. Cottingham v. National Mut, Church Ins. Co. (Ill) 

Letter signed by broker stating it would serve to protect against loss ‘“‘pend- 
ing receipt of our covering notes”, did. not bind insurer. Cranston 
v. California Ins. Co. (Ore.)...... Coc ccccccccceccecreseenresecscecee 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE, 
(1). In general. 


Where application was made without details of conditions to be placed in 
policy it is presumed that ordinary form was to be used. Peninsula 
Lumber Co. v. Royal Indem. Co. (Ore.)......cccccccvcccssscccees 

Where brokers sent to insurer copy of letter to insured, merely stating they 
would protect insured pending receipt of covering notes, insurer 
never having had any connection with brokers was justified in treat- 
ing it as proposal to take insurance and it cannot be presumed that 
insurer violated law and assented to copy of letter as insurance con- 
tract, a policy and covering notes which it sent in reply amounted 
simply to counter proposition, not contract unless accepted. 
Cranston v. California Ins. Co. (Ore.)....ceeeeeeeeeeceeeee ecaeecsee 


(4). Effect of delay. 


When by-law of mutual company provided liability for loss after application 
was received until rejected, it was not liable for loss before applica- 
tion reached secretary. Goldberg v. Sigel (WiS.).......sceeeeees 


(7). Offer to insure and acceptance. 


Where insurer makes definite proposition to insure, preliminary contract is 
binding where insured unconditionally accepts by letter and insurer 
is liable where fire occurs between depositing of such letter in mail 
and arrival at destination. Cottingham v. National Mut. Church 
Ime, CO. (Til. ccccccccccccccccccccccccccces CeUGdines (hab EseeUCRKe Ns 

Where insurers counter offer embodied in policy and coverine” notes it sent 
to brokers for insured, was not accepted by insurer, his payment of 
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and not known to him, and insurer is not entitled to have policies 
reformed to conform to terms agreed on between agents. Zenith Box 
& Lumber Co. v. National Union Fire Ins. Co et al. 

Mere fact that in accordance with common practice, agent was relied on by 
insured to keep insurance in force, did not render agent representative 
both of insurer and insured, question of agency for insured being fo- 
jury. Dallas v. Guardian Fire Ins. Co. (S. C.) 

Broker is primarily agent of first person who employs him and is therefore 
ordinarily insured’s agent. Internat. Paper Co. v. Gen’l Fire Assur. 
Ca. CH. He 


99. EFFECT OF PROVISIONS OF POLICY. 


Agent who solicits insurance will be treated as agent of insurer, not 
insured, notwithstanding contrary provision in policy. tna 
Life Ins. Co. v. McCullagh (EYy.)..cccccccsccccccccccccccccsccces 


§ 100. EVIDENCE AS TO AGENCY. 
That broker was agent of insured could be shown by his testimony, though 


not by his acts and declarations. Internat. Paper Co. v. Gen’l Fire 
Assur. Co. (U. 


104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY 
THEREUNDER. 


Where plaintiff engaged cargo space on defendant’s ship and defendants 
agreed to procure war risk insurance at specified rate, instruction to 
recover difference between such rate and lesser premium paid by de- 
fendants, that if defendants were selling insurance as principals, or 
acting except as agents, they were violating law was error. Calu- 
met & Hecla Mining Co. v. Stafford et al. (U. S.).. oe 


$ 112. RATIFICATION 


Insured having accepted, with notice and knowledge that it was issued on 
agent’s representation that original policy would be surrendered, an- 
other policy which on account of surrender agreement took effect 
as original policy, cannot be heard to say that original policy re- 
mained in force, or that original insurer is liable on it. Insurance 
Co. of the Staie of Pennsylvania v. Park & Pollard Co (N. 


IV. Insurable Interest. 


8 32¢. NECESSITY IN GENERAL., 


Insured, taking out insurance on own life, may designate any person as 
beneficiary regardless of relationship, and whether or not benefi- 
ciary has Insurable interest, so that statement in application to effect 
that beneficiary was cousin to insured was not material to risk and 
wae = but ese not eee Welch v. Travelers’ Ins. Co. 

One having no insurable "interest in life of another ‘cannot procure policy on 
such life, and policy so procured is void at inception—one may insure 
own life for benefit of another having no insurable interest therein. 
Hawley v. A®tna Life Ins Co. et al. (Ill.). 206 

If plaintiff had no insurable interest in property, policy never ‘attached, ‘and 
plaintiff cannot recover on draft, given in settlement for loss, and 
even if draft had been honored, insurer on discovery of lack of inter- 
est and consequent fraud could have sued to recover. Morrison v. 
Boston Ins. Co. et al. (Mass.). . 

(5). Mortgagor and Mortgagee. 

Insured must have such right or interest as law will recognize and protect, 
of such character that destruction of property will have direct effect 
upon it and not remote and consequential one. In re Reynolds’ 
Estate (Vt.) ° 


$ 115 WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1) Nature and extent of interest. 


Insured must have such right or interest as law will recognize and protect, 
of such character that destruction of property will have direct effect 
upon it and not remote and consequential one. In re Reynolds’ 
Estate (Vt.) 


(2) Persons having insurable interest in general. 


Where defendant who agreed to superintend building of ferryboat, pro- 
ceeded under own accord to supply work and material, but the 
plaintifg did not live up to agreement to furnish money as need- 
ed, defendant had insurable interest in boat and material. 
Donavin v. Thurston (N. Y.). es ee ° 

Where plaintiff trustee in bankruptcy ‘under’ final decree was ‘entitled 
to reconveyance of real property, conveyed in fraud of creditors 
by bankrupt to defendant who acted as agent of bank preferred 
creditor prior to actual transfer, plaintiff trustee in bankruptcy, 
as well as defendant agent, had insurable interest in property. 
TP WOOR GV. WOW CURSE) ccc cecccwessececccocceeceseseeace 
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premium would confer no rights except right to recover the pay- 





§ 131, VALIDITY OF ORAL CONTRACTS. 
(1). In general. 

By-law requiring application to reach secretary before liability should at- 
tach, prevented HNability on soliciting agent’s oral contract with 
applicant who was already a member. Goldberg v. Sigel (Wis.).. 

Parol contract made witn insurance agent representing several companies, 
company to take risk not being specified is unenforceable, especially 
againet company that had forbidden agent to write such risk. 
Grimes v. Virginia Fire & Marine Ins. Co. (TeX.).....eeeeeeeeeeeeee 

Petition based on ora) contract which fails to allege consideration fails to 

state cause of action. Swift v. Central Union Fire Ins, Co. (Miss.).. 


§ 132. BINDING SI.IPS OR MEMORANDA. 
Under receipt for premium paid at time of application and examination, 
providing that on such payment insurance shall be effective from 
examination if satisfactory and policy issued, held that if company 
rejects application and returns premium, no liability arises although 
if not so rejected applicant is insured from date of examination. 
Reyno'ds v Northwestern Mut. Life Ins. Co. (Iowa)........se.eee0% 


FORM AND REQUISITES OF POLICY, 
(2). Size and style of type. 


Statute requiring conspicuous pginting in policy of exceptions to liability is 
not satisfied where subject-matter of any exception can be ascer- 
tained only by searching parts of book in office of insurance com- 
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PAPERS ACCOMPANYING POLICY. 
(.). In general. 


Copy of premium reconstructed from application which has no copy of such 
note is not the copy to be required by statute to be attached to pol- 
icy if insurer desires to base any rights on note. Alexander Bros. v. 
Hawkeye & Des Moines Ins. Co. (Ia.)......... eeeccscescccscescoses 
Policy including application and note given for first premium together, 
constitute contract. Faris v. American Nat. Assur. Co. (Cal.)... 

(2) Necessity of attaching copy of application 
Statute requiring attachment to stipulated premium plan policy of copy of 
application or indorsement of substance upon policy. is not applica- 
ble to life companies doing flat rate or old line business—such provi- 
sion has no application to other distinct classes of insurance unless 
expressly made so applicable. Mattero v. Central Life Ins. Co. (Mo.) 


6 186 DELIVERY AND ACCEPTANCE OF POLICY. 
(2) Sufficiency and effect of delivery. 

If insured accepted policy and executed note for premium merely for pur- 
pose of enabling insurer’s agent to recover fee paid for medical ex- 
amination, and upon agent’s promise to return note and take assign- 
ment of policy, policy not having been delivered for purpose of mak- 
ing valid contract, was never in force. McElrath v. Gomer (Ark.) 
(4) Effect of condition as to delivery while insured is in gooj health. 

Where policy was delivered to insured’s mother when insured was in hos- 
pital and died in a few hours, policy never became effective. Guar- 
ascio v. Prudential Ins. Co. of America (Wash.).........ce00-sseeeee 

Where insured, on day policy was handed him, had been suffering severe 
pain for 12 days which one doctor diagnosed as appendicitis and 
another as stone in the kidneys, and such illness continued until 
death from uremic poisoning two months later, insured was not in 
“good health’—where premium had been paid by agent who showed 
policy to insured and received approval with instruction to hold it 
until he could execute notes for advanced premium, policy was de- 
livered on date of approval to become binding and sickness subse- 
quently developing did not invalidate under good health provision. 
Chapman Vv. Mut L. Ime. Co. (LB.)..cccrcccccecs (éctTN Pat eeecesenns 


§ 137 PAYMENT OF PREMIUM OR DUES. 


(1). Necessity of delivery. 


That premium had not been paid at time of loss is no defense where there 
is no provision in policy that it shall not take effect until premium 
is paid, and no intimation that agents are required to receive such 
eat before delivery of policy. Cahill v. Royart Ins. Co. 
CCOMR.) cccceccdscccnerecenesestcecscescccceceosces Se evcrsceceecsespes 


(3). What constitutes payment in general. 


Where agent agreed he would personally take notes of insured for first pre- 
mium and remit to company, premium was paid so far as company 
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was concerned on date of agent’s remittance though notes were not 
executed until later. Chaptnan v. Mut. L. Ins. Co, (La.) eecce 


$§ 138 VALIDITY ™N GENRRAL. 
(1) In general, 

Parties to contract may incorporate therein whatever conditions they 
please, provided they are not in contravention of law or public 
policy. Faris v. American Nat. Assur. Co. (Cal.).....sceeecseees 

Error in statement of amount of reserve made by policy writer would be cause 
for avoiding contract if it had not been fulfilled but not where in- 
sured has had benefit of insurance during 20 years. Rougon v. 
Equitable Life Assur. Soc. of United States. (La.) 
(2). Discrimination between insurants. 

Mutual company could not legally discriminate in favor of one or some of 
policy holders to prejudice of others. Rougon v. Equitable Life As- 
sur. Soc. of United States (La.) 


i 141 ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
Under evidence, held that conditions precedent to taking effect of policy, 


were not waived by statements and conduct of insurer’s agents 


Green v. Prudential Ins. Co. of America. (Kan.) 
(6). As to term and duration of policy. 

Where builders’ risk clause was attached and insured accepted such policy 
without reading it, though a lawyer and experienced in insurance, 
insured was not entitled to have policy reformed so as to cover 
building for term of one year upon ground of mistake. Metzger 
v. Agtna Ins. Co. (N. Y.) 


§ 143 REFORMATION. 


§ 144 MODIFICATION. 
(1) In general. 

Where insurer waived legal right to cancel, upon execution by insured 
of release covering disability caused by hernia, such waiver con- 
stituted sufficieAt consideration for release, Massachusetts Bond- 
ing Co. v. Florence Tex.) os eveccocvecce 


§ 145 RENEWAL. 
(1). In general. 

Petition in action on parol contract reviewing insurance on certain property, 
is fatally defective without allegation as to consideration. Swift 
et al. v. Central Union Fire Ins. Co. (Miss.) 

Where policy extended until certain date and such further periods as might 


397 


be stated in renewal receipts, held insurer was authorized, under , 


optional renewal provision, to terminate policy by refusing to ac- 
cept renewal premium. American Nat. Ins. Co. v. Ball (Tex ) 

Failure to file with city clerk indorsements and extensions of policy issued to 
motorbus operator held not such violation of ordinance as insurer 
could take advantage of to avoid contract, filing with city clerk after 
the accident of agreement of renewal entered into before accident 
being sufficient Bond v. Holloway (Cal.) 


(B) CONSTRUCTION AND OPERATION, 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general, 

Where insurer leaves meaning or design doubtful by ambiguous language, 
construction most favorable to insured is adopted. Cottingham 
v. National Mut. Church Ins. Co. (Ill.)..........00-. 

Where repugnancy exists between different clauses of ‘policy, whole 
should, if possible, be construed so as to conform to evident con- 
sistent purpose. Myli v. American Life Ins. Co. of Des Moines, 
lowa (N. Dak.). 

That policy is poor one for injured, cannot alter or affect its provisions. 
Y’irtwig v. Southern Surety Co. (Tex.). 

Policy ho:der is bound by printed conditions of policy though “he failed to 
read them. American Nat. Ins. Co. v. Ball 

Policies shou'd be interpreted by rules governing other written contracts 
where meaning is clear and explicit. Home Mut. Ben. Ass’n v. May- 
field (Ark.) 

In cases where there is no “aoubt as to meaning of language used, policy 
should be construed strictly against insurer and favorably to in- 
sured. Home Mut. Ben. Ass’n v. Mayfield (Ark.) 


(3). Liberal or strict construction. 


Where insurer leaves meaning or design doubtful by ambiguous language, 
construction most favorable to insured is adopted. Cottingham 
v. National Mut. Church Ins. Co. (IIl.).... 
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Language of policy to be construed most strongly against insurer but not 
unless ambiguity exists. Reeves v. Midiand Cas. Co. (Wis.) 

Policies are to be construed most liberally in favor of insured and most 
strongly against insurer. Pacific Mut. Life Ins. Co. v. Meldrim (Ga.) 

Where meaning of policy is ambiguous, it will be construed more 
strictly against insurer. General Accident, Fire & Life Assur- 
ance Corporation v. Hymes (Okla.).. ' 

Courts are averse to forfeitures and seek construction in policy to sustain “it, 
even though defeating construction is reasonably deducible. Corlies 
v. Westchester Fire Ins. Co. (N. J.)... 

If policy is reasonably susceptible of two different meanings, it ‘should be 
construed so as to give effect to contract favoring insured rather 
than to defeat it. Rieger v. London Guarantee & Accident Co. of 
London (Mo.) 

Where status or occupation are not clearly made basis for exemption 
from liability and where language employed indicates desire to 
provide only against extra hazard, to avoid forfeiture policy 
would be construed to latter effect. Myli v. American Life Ins. 
Co, of Des Moines, Iowa (N. Dak.).......ceeeeeeeeses 

Contract to be performed after death of one of parties should not after 
such death be annulled by other party except upon breach of let- 
ter of agreement. Wingo v. New York Life Ins. Co. Maxwell v. 
Same (S. C.).. 

Ambiguous provisions providing “for forfeiture of assured’s interest will 
be strictly construed ane insurer. Faris v. American Nat. 
Assur. Co. (Cal.). 

Where provisions of contract are not free from uncertainty, they are 
to be construed most strictly against the insurer. Worswick 
Street Paving Co. v. Indust. Comm. (Cal.) CE CORE ROC ese 

Ambiguities in terms of policy must be resolved in favor of insured. Utter- 
back-Gleason Co. v. Standard Acc. Ins. Co. of Detroit, Mich. (N. Y.) 

Provisions are always construed so as to prevent forfeiture if provisions 
reasonably admit such construction. Cronenwett et al. v. Iowa Un- 
derwriters of Dubuque Fire & Marine Ins. Co. et al. (Calif.) .... 

In construing policy, prepared by insurer all reasonable doubt must be re- 
solved in favor of insured. Zenith Box & Lumber Co. v. National 
Union Fire Ins. Co. et al. (Minn.) 

Stipulations exempting insurer from liability unders certain conditions are 
always construed strictly against insurer. Benham v. American 
Central Life Ins. Co (Ark.) 

Insurance contract must receive reasonable construction and while construed 
most favorably to insured where meaning is doubtful, such rule is 
inapplicable when language has acquired, by judicial censtruction, 
clear and definite meaning. United States Fidelity & Guaranty Co. 
v. California-Arizona Const. Co. et al. (Ariz.) 

Policy is not regarded as ordinary contract because drawn by insurer, 4 
where language is ambiguous, construction most favorable to in- 
sured will be adopted. Maxwell v. Springfield Fire & Marine Ins. 
Co. of Springfield, Mass. (Ind.) 

In construing contracts of insurance, conditions are to be taken most strongly 
against writer of policy. Travelers’ Ins. Co. of Hartford, Conn., v. 
Seott (Tex.) 

Where ambiguous policy admits of construction favorable to insured, such 
construction will be enforced Mitchell v. Southern Union L. Ins. 
Co. (Tex.) 

Insured is entitled to favor able interpretation of policy when there is any 
ambiguity. Ocean Ace. & Guar. Corp, Ltd., v. Piedmont Ry. & 
Elec. Co. (N 

Where contract is ambiguous it will be most favorably construed to 
sured Miller v. Danby Co-Op. Fire Ins. Co. (N. 

like surety on statutory bond. casualty insurer cannot invoke strict rules 
devised for protection of gatuitous sureties. Bond v. Holloway 
(Cal.) 

Uncertain language in policy should be construed most strongly against in- 
surer and so interpreted if possible as to avoid forfeiture. Seccombe 
v. Glens Falls Ins Co. (Cal.) 


$ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


“Farm Form" pasted on policy insuring against burning of barn and not 
farm dwelling and providing policy shall become void if unoccu- 
pied. was not rendered invalid by vacancy of dwelling. Corlies v. 
Westchester Fire Ins. Co. (N. J.).. 


161 CONSTRUING TOGETHER POLICY AND ACCOMPANYING 
PAPERS. 


(2). Application as part of contract. 


Where written application is made part of policy, both are parts of single 
contract and any seeming conflict between them is to be reconciled 
if possible by any interpretation to which they are fairly open; 
where such policy is payable in installments, designating wife as 
beneficiary while application provides payment to daughter upon 
death of wife, effect is given to both provisions by allowing wife 
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to recover up to time of her death, and daughter the remainder. 
Hurd v. Penn Mut. Life Ins. Co et al. (Kan.) 


339 


CONSTRUING STATUTES AND CHARTER, BY-LAWS OR RULES 


OF INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 


Where statute made policy holders, in town mutual companies, members 
thereof, policy holder was charged with knowledge of by-laws fix- 
ing conditions of insurance. Goldberg v. Sigel ( Wis.) 
(3). Statutes and ordinances. 


Where policy was issued in 1911, insured died May, 1918, and premium due 
March, 1918, was not paid, exclusion of evidence of profits earned 
at end of five years, on ground policy provided distribution of profits 
only at end of 20 years, was improper. Cole v. Jefferson Standard 
Life Ins. Co. (S. C.)... 
insurer’s “covering note” provided that insurance was subject to all 
conditions of a certain kind of policy, it must be presumed that the 
policy contained provisions of standard policy law. Cranston v. 
California Ins. Co. (Ore)... ccccccccvcvcccccccccccecccsecsccescocese 


§ 154 CONSTRUCTION BY PARTIES. 


Conduct of holder of policy held not to have constituted interpretation as not 
covering particular employee or accident. Rieger v. London Guaran- 
tee & Accident Co. of London (Mo.). eas 

Where two constructions are possible, construction given by company ‘itself, 
must be considered very persuasive. Carlson v. Scandia Life Ins. Co. 
( Wis.) cones ed CaP edensNnt ROC cRE COONS SO CCES 


§ 156 EVIDENCE TO AID CONSTRUCTION. 
(5) 


Where insurer on insured’s cross-examination endeavored to show that par- 
ticular employee involved was not covered by policy, insured’s evi- 
dence of negotiations between him and soliciting agent held compe- 
tent. Rieger v. London Guarantee & Accident Co. of London (Mo.) 


161, PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 162. —— IN GENERAL. 


Burglary policy, naming several persons living in same house as assured, 
though in form joint policy, held to cover several properties as well 
as joint property of such persons. Emery v Ocean Acc. & Guarantee 
Co. (Mich.) 


eee ween wee ene 


§ 163% 


Where policy contained clause “Produce in buildings 20 ton feed $1,000.00” 
of which the words except “produce in buildings’’ were inserted in 
pen, held policy was not restricted to feed on hand but covered loss 
some time after it had been used, for policy was to run five years 
and it was obvious that it was not limted to partcular feed. Miller 
v. Danby Co-Op. Fire Ins. Co. (N. Y.) 


§ 165 DESCRIPTION OF LOCATION. 


Policy on forest products at eight locations held blanket policies, not pro- 
rated among specific locations but covering each to full amount— 
and covering products adjacent to locations specified, left for pur- 
pose of being loaded. Zenith Box & Lumber Co. v. National Un- 
fon Fire Ins. Co. et al. (Minn.) ...... 


§$ 168. DUTIES AND ORLIGATIONS GUARANTEED. 


In provision describing work covered by liability policy as operation, main- 
tenance and extension of lines, etc., word operation was not mere 
caption or heading but was itself one of things intended to be in- 
sured. Ocean Acc. & Guar. Corp., Ltd., v. Piedmont Ry. & Elec. 
Ca (NM C.) 


§ 175. COMMENCEMENT OF RISK. 


Statutory requirement of payment of sums required by by-laws of mutual 
company at time of effecting insurance does not make insurance 
effective at that time contrary to by-law making it effective from 


twie receipt of application by secretary. Goldberg v. Sigel 
Mh a Shab eNos ee ng eeedcnneecéseetertentous 


§ 176 TERM AND DURATION OF RISK. 


§ 177 TERM FIXED BY POLICY IN GENERAL. 


Where builder’s risk clause was attached as rider, building was covered only 
while being constructed—such clause held valid condition under 
statute. Metzger v. Actna Ins. Co. (N. Y.)° ..cccccccccccecesss 

Where injunction bond provided for payment of premiums to surety until 
expiration it was held in force until termination of review pro- 
ceedings, whether by error or appeal, requiring payment of pre- 
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mium until such time. Amer. Surety Co. of N. Y. v. Cresson 
Consol. Gold Min. & Mill. Co, (ColO.).occcccccccveccescvcesescsscce 


(3). -—— 

Employer's fuillure to give insurer immediate written notice of accident to 
employee as required, was fatal to recovery under policy, regardless 
of whether employer had actual notice of accident where his author- 
ized servants and employees had actual knowledge thereof, imputable 
to employer Travelers’ Ins. Co. of Hartford, Conn., v. Scott (Tex.) 


§ 179% LOANS ON POLICIES. 

Under notes for loans on paid-up policies providing for cancellation upon 
default of payment or interest, notice of cancellation and payment 
of surrender value is not necessary to render cancellation effective 
—provision for such cancellation without notice or demand is not 
illegal or inequitable—where notes provided for cancellation with- 
out notice or demand as of date of default in cancelling policies 
was not waiver of right to cancel without notice—notices sent to 
policy holder prior and subsequent to maturity of loans, though 
clumsily worded and containing inapplicable statements held not 
to entitle him to believe insurer would not exercise right to cancel 
without further notice. Stevens et al. v. Mutual Life Ins. Co. of 
New York (N. Y.)..ccccccesssee os occcneccce 


$183. AMOUNT OF PREMIUMS 

Liability policy issued to railway and electric light company held to cover 
everything except operation of street railway and railway power 
lines and hence to entitle insurer to have pay roll of power plant 
included in computing premium. Ocean Acc, & Guar. Corp., Ltd., v. 
ee es ae GG: GPiccapvisnceccaccedcsccccscsedsvnnese 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 

Held that statute exempting proceeds of life insurance from liability for 
debt if not secured by pledge of policy, affected only slightly and 
remotely the means or remedy of enforcing obligation of pre-exist- 
ing contract und so did not violate constitution. Succession of 
Clement (La.) 


VI. Premiums, Dues, and Assessments. 


§ 186. PAYMENT OF PREMIUMS. 
(1) In general, 

Written contract did not permit transfer of note before expiration of 60 days 
therein specified. Wade v. Nat’! Bank of Commerce (Minn.)........ 
(2) Time of payment. 

Clause allowing 31 days’ grace for payment of all premiums after the first 
held properly considered as applying to provision requiring written 
permit to be obtained and extra premium paid in case of assured’s 
entry into military service. Carlson v. Scandia Life Ins. Co. ( Wis.) 
(4). Payment by check or order. 

Under provision exempting from liability for loss during default in premium 


payment, payment by check is not made until it is received, cashed 
and applied to debt. Continental Ins. Co. v. Stratton (Ky.)...... 


§ 187 NOTES FOR’ PREMIUMS. 
(1) In general. 
Delivery, at same time, of policy, promissory note for premium, and contract 


concerning return of premium held to constitute one transaction. 
Wade v. Nat’l Bank of Commerce (Minn.) 


188. ACTIONS FOR PREMIUM. 
(1). In general. 
Provsision in life policy that it should not be of force until first premium 


was actually paid, would not defeat suit on past due notes given for 
first annual premium, Graham v. Maryland Mut. Life Ins. Co. (Ga.) 457 


§ 198. —e OR RECOVERY OF PREMIUMs OR ASSESSMENTS 
PAID. 
(4) Fraud of company or agent. 


Even if agent of company misrepresented surrender value at end of eleventh 
year and plaintiff was thereby induced to give consent to son’s taking 
out insurance, indorsee of note given for premium having sued plain- 
tiff on note and recovered judgment, plaintiff cannot recover amount 
unless he was induced to execute note by fraudulent representation. 
Indiana Nat. Life Ins. Co. v. Butler (Ky.)..ccccocccccccccccccccccecs 
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(6) Actions. 


Fact being proven that under agreement plaintiff was entitled to possession 
of note, sole issue left was whether defendant purchased same with- 
out notice of agreement and burden was on defendant to show bona 
fide purchase without notice—evidence held sufficient to warrant 
finding that defendant was not bona fide holder of note in due course 
without notice—evidence does not show plaintiff estopped from 
claiming return of note. Wade v. Nat’l Bank of Commerce (Minn.) 

Failure of insurer, which terminated policy, to plead policy condition author- 
izing termination. ‘vill not prevent it from defeating recovery by 
insured of premiums already paid on theory there was breach of 
contract American Nat. Ins. Co. v. Ball (Tex.) 


VII. Assignment or Other Transfer of Policy. 
§ 206 CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


Life policy may be assigned or pledged by concurrent act of insured 
and beneficiary as security for debt.—Insured, without benefi- 
ciary joining him, can assign or pledge interest he has in policy. 
Missouri State Life Ins. Co v. California State Bank (Mo.) 


§ 218 RIGHTS AN LIABILITIES OF ASSIGNEE. 


§ 222 TRANSFER AS COLLATERAL SECURITY. 


Where policy gave insured right to change beneficiary, and assign, in- 
sured had right to transfer all beneficial rights and interest to 
secure debt, subject to full rights of beneficiary being restored 
upon fulfillment of conditions of pledge Missouri State Life Ins. 
Co. v. California State Bank (Mo.) 

Where note given for loan was valid promissory note’ ‘of borrower, his wife, 
beneficiary, by joining in such assignment, validly pledged her in- 
terest in policy. Connecticut Mut, Life Ins, Co. v. Allen (Mass.)., 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 229. NOTICE TO CANCEL. 
(2). Sufficiency of notice in general. 


Where only address of insured was in care of company by whom employed 
at time, notice of cancellation not so addressed was insufficient—if 
notice is mailed to assured’s latest address on company’s record, 
it is sufficient—it is duty of company to see that its records cor- 
rectly set forth facts as communicated to it by assured and if 
from negligence its records do not correctly state address given, 
notice of cancellation mailed to such incorrect address is insufficient. 
Wolonter v. U. S. Cas. Co. (Va.) 

(3). Notice to agent or broker. 


That agent is employed to place insurance does not make him agent to 
cancel policy on behalf of property owner. Cronenwett et al. v. 
lowe Underwriters of Dubuque Fire & Marine Ins. Co. et 
(Cal.) 

Insurer’s notice of cancellation to broker, authorized to procure insurance 
for owner, is ineffectve unless such broker was continuing agent of 
insured, where there was disputed issue of fact as to agency for in- 
sured to receive notice of cancellation Macon Hardwood Lumber 
Co. v. Nat’l Union Fire Ins. Co. (Ga.) 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 


Where insurer had right to retain all premium notes and to collect part 
equalling earned premium to date of lapse, it was not under neces- 
sity to return notes before policy became suspended to avoid liabili- 
ty for loss after lapse. Continental Ins. Co. v. Stratton (Ky.).... 
(1). Necessity of notice. 


Where insured was entitled to receive 5 days’ notice in writing of intention 


to cancel, there was no effectual cancellation without such notice 
Dallas v. Guardian Fire Ins. Co. (S. C.).. 


§ 237. REMEDIES FOR WRONGFUL CANCELLATION, 


Where policy has been wrongfully cancelled by insurer without giving 
required notice and condition of insured is such that he cannot 
reinsure, measure of compensation for wrongful cancellation is 
present worth of principal sum reduced by premiums that insurer 
would reasonably be called upon to pay as found by ane 
Garland v. Jefferson Standard Life Ins. Co. (N. C.) 


§ 238 RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 


Insured can cancel only in manner provided in policy, requiring premium 
to be first paid. Home Ins. Co. v. Fleeman. (Miss.) 
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§ 241. VALIDITY OF SURRENDER. 


Where insured issued paid up policy stipulating that consideration had been 
paid by beneficiaries and agreeing to pay to beneficiaries specified 
amount upon death of insured, and where insured subsequently 
delivered policy to insurer on receipt of cash surrender value, upon 
insured’s false dffidavit that beneficiaries were dead, transaction was 
ineffective to surrender or cancel policy. Burr v. Mut. L. Ins. Co. 
(Ore ) ; 


§ 248. OPERATION AND EFFECT OF SURRENDER 

Where insurer showed paid up policy, stipulating that consideration had been 
paid by beneficiaries and agreeing to pay specified amount upon 
death of insured and where insured specifically delivered policy to 
insurer upon receipt of cash value of policy upon insured’s false 
affidavit that beneficiaries were dead, equity had no jurisdiction of 
suit to restore and revive policy. Burr. v. Mut. L. Ins. Co. (Ore.)... 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

Repudiation and attempted cancellation without cause by insurer of con- 
tract during life of insured, though after claim of total and per- 
manent disability which wéuld entitle to certain bgnefits, his measure 
of recoveryis not value of policy but at most, premium paid with 
interest. Grand Lodge Brotherhood of Railroad Trainmen v. Mar- 
tin (Tex.) 

Where policy was canceled by insurer. insured who upon receiving notice 
immediately acquiesced and surrendered without demanding refund, 
depending upon agent’s assurance that he would procure other in- 
surance and apply overpaid premium upon new policy, could not 
recover upon old policy though agent failed to procure new one. 
Insurance Co. of North America v. McWilliams (Tex.) 


§ 247. RECISSION BY INSURER. 


* Where insured accepted policy reserving to insurer right to cancel pol- 
icy on notice and return of unearned premiums, that insurer had 
knowledge insured was ruptured, prior to execution of policy did 
not constitute estoppel to cancel policy on that ground. Massa- 
quasetts Bending Co, ¥. Vierente CEG). cecccccccccscccscecesee 


§ 248 RECISSION BY INSURED OR BENEFICIARY. 


Where insured who signed an antedated note, upon receiving antedated life 
policy, immediately wrote company he would not accept it, and 
company replied that he had agreed to accept such policy and must 
keep it and insured said no more about the matter and did not 
offer to return policy, he apparently acquiesced in the situation, 
and became liable on note. Sterling v. Bank of Lily. (So. D.) .... 368 


1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition. 


(A) GROUNDS IN GENERAL, 


§ 261 WHAT LAWS GOVERNS 


§ 252 REPRESENTATIONS. 
(12) 

Defendant’s requested instruction in action on notes for premiums as to 
surrender of policy being accepteu by insurer or agent with au- 
thority, having no support in evidence should not be given. Home 
Ins. Co. V. FReemaR., (HEISE) cccccsccvcccceverecocce 


§ 263. IN GENERAL, 

“Representation” in oral or written statement which precedes contract 
and becomes part thereof, if so stipulated, made by assured or 
his authorized agent to insurer or its authorized agent and re- 
lates to facts necessary to enable insurer to determine whether 
it will accept risk and at what premium. A¢tna Life Ins. Co.. v. 
McCullagh (Ky.) ..... Che ce wkS OEE Dewan 

Stipulation that right of recovery should. be barred in event that any state- 
ments or representations material to acceptance are false, is valid 
and binding if statement was untrue as of time when made and was 
material as regards acceptance or hazard assumed. O’Brion sv. 
Columbian Nat. Life Ins. Co. (Me.) 


§ 256. MATERIALITY. 

Representation is material when it communicates any fact important to 
nature of risk that may influence judgment of insurer in indicat- 
ing risk or calculating premium. A¢tna Life Ins. Co. v. Mc- 
Cullagh (Ky.) ° . rr tea... 
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Statements in application in paragraph marked with star referring to foot 
note specifying that statements are “only required for health in- 
surance” though false, were immaterial where policy was for acci- 
dent insurance. ©’Brion v. Columbian Nat. Life Ins. Co. (Me.) 


§ 256. EFFECT OF MISREPRESENTATION. 
(2) Knowledge and intent of applicant. 


Insurer, to defeat recovery on grounds of insured’s false answer as to 
lung disease must establish (1) that answer was false, (2) that 
it was made with intent to deceive and defraud. ve v. New 
York Life Ins. Co. Maxwell .v same (S. C.) 

Where insurer pleaded avoidance because of false representations. as. to pre- 
vious illness where undisputed evidence made case of actual fraud, 
intent to deceive will be inferred—true test is not whether insured 
thought he was suffering from certain trouble when he consulted 
doctor, but whether his answers in application were true to best of 
knowledge and belief at time given. Spaulding v. Mutual Life Ins. 
Co. of New York (Vt.) 

Where applicant covenants that statements made to medical examiner are 
true and these statements are made part of contract, any material 
variation whereby risk is changed will void policy whether state- 
ments are made in good faith or fraudulently. Southern States Life 
Ins. Co. v. Morris (Ga.) 


§ 266. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 


Insured, taking out insurance on own life, may designate any person as 
beneficiary regardless of relationship, and whether or not benefi- 
ciary has insurable interest, so that statement in application to effect 
that beneficiary was cousin to insured was not material to risk and 
bg but representation, not warranty. Welch v. Travelers’ Ins. Co. 
(N. Y.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 282 TITLE OR INTEREST OF INSURED. 
(2) Character of title or interest in general. 


That insured defending ejectment filed disclaimer of all titles to premises 
after taking out fire policy voidable if he was not at time of fire un- 
conditional owner, did not estop him from maintaining action on pol- 
icy. Morrett v. Fire Ass’n of Philadelphia (Pa.) 


(8) Vendor and purchaser of real property. 


That insured defending ejectment filed disclaimer of all titles to premises 
after taking out fire policy voidable if he was not at time of fire un- 
conditional owner, did not estop him from maintaining action on pol- 
icy. Morrett v. Fire Ass’n of Philadelphia (Pa.)... 


§ 288. OTHER INSURANCE. 
(1). In general. 

Insured’s statement that no insurance has been declined or cancelled “except 
as follows,” where to exception follows, is absolute, as if the words 


“no exception” followed. Peninsula Lumber Co. v. Royal Indem. 
Co. (Ore.) 


(C) MATTERS RELATING TO PERSONS INSURED. 
$ 291. HEALTH AND PHYSICAL CONDITION. 
(3). Knowledge and intent of applicant. 


Where statements in application as to condition of health were made hon- 
estly, truthfully, and in accordance with facts as known, conditions 
found at post mortem examination will not defeat recovery. O’Brion 
v. Columbian Nat. Life Ins. Co. (Me.) 

(6) Serious or temporary diseases. 


Applicant is not chargeable with fraudulent misstatements because he omit- 
ted temporary affections such as colds. from which he recovered. 
where answers were made in good faith. Mutual] Life Ins. Co. of 
New York v. Hurni Packing Co. (U. S.) 


(7). Injury or bodily infirmity 


If applicant for policy insuring against loss of eye from disease perpetrated 
fraud in misrepresenting and effectually concealing condition of eye, 
such fraud avoided insurance Home Mut. Ben. Ass’n v. 
fleld (Ark.) ....0.. 


$§ 292, MEDICAL ATTENDANCE. 


Statement by applicant that he had not consulted nor been treated by physi- 
cian during 6 years, when in fact he had been treated each year for 
supposedly temporary ailments, held material misrepresentation 
which invalidated. Mutual Life Ins. Co. of New York v. Hurni Pack- 
ing Co. (U. 8.) ° 
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§ 296. OCCUPATION. 


Employee of manufacturing company, whose occupation consisted of 
both office work and traveling, was that of interesting automo- 
bile manufacturers in his device and who used automobile given 
for personal use to show its operations, was properly placed in 
classification of office duties and traveling, where such classifica- 
tion more correctly described occupation than any other. Warren 
v. Globe Indemnity Co. of New York (Wis.)... 


(2) 
Instruction that defendant was not liable for damage caused by explosion 


unless fire ensued held not misleading. Hallander v. Jefferson Mut. 
Fire Ins. Co. (MO.)....eeee. oe 


§ 297. HABITS. 


Insurer has right to inform itself of insured’s habits with respect to 
use of intoxicants, but insured’s representation will not procure 
recovery unless substantially untrue—insured’s statement that he 
was temperate, in answer in application, was not substantially 
untrue where insured had not taken drink for 2 or 3 months 
prior thereto. A®tna Life Ins. Co. v. McCullagh (Ky.).......... 


§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 


Statement in application that applicant had received no indemnity from 
other company, when he had in act received indemnity at least 6 
from other companies, was false and fraudulent representation to 
avoid policy. Great Eastern Casualty Co. v. Collins (Ind.)....... 


300. PREVIOUS APPLICATION FOR INSURANCE. 


Where insured has himself refused to accept previous policy and order- 
ed cancellation, his statement in application that no application 
had ever been declined and no-policy issued to him had ever been 
cancelled, was substantially true. Etna Life Ins. Co. v. Me- 
Cullagh (Ky.) ..ccccccevsecccces ceccccccccseccece 


801. OTHER EXISTING INSURANCE, 


Where insured, about 3 years before application, had been indemnified 
under other policy in amount of $133.88, his statement in appli- 
cation that he had received ‘‘about $50.", where he had no means 
of refreshing memory, was not material, false or made to deceive. 
#©tna Life Ins. Co. v. McCullagh (Ky.) See 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 
evant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 


§ 304. CONTINUING OR PROMISSORY NOTES WARRANTIES. 


By agreement embodied in policy that each item of insured property other 
than buildings should be considered as personalty, machinery and 
other property must be treated as personal property. Westchester 
Pive Ine. Co. V. ROAM CTO.) cos cccccesccvevcevcceccsccssccvcsecceces 262 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). In general. 


Where applicant falsely represented he had never received indemnity from 
other company, when he had in fact received indemnity at least 6 
times, and company, prior to discovering such fraud, paid indem- 
nity in excess of all premiums paid, insurer could avoid policy with- 
out tendering back premiums paid. Great Eastern Casualty Co. v. 
Collins (Ind ) sala 


(2) Nonpayment of premiums or assessments. 


Statute prohibiting cancellation for nonpayment of pr 
notice, held to include industrial policies cnn aoe mee ne 
weekly premiums—provision printed on policy with rubber stamp 
which waived giving of such notice is void. Reynolds v. Metro- 
politan Life Ins. Co. (Kans.) SCoccccccsccorecccccss 

Where company, with consent of another which has issued policy, en- 
ters into contract with insured for performance of conditions of 
such policy and issues new policy, such new policy, constitutes 
renewal within statute requiring notice before forfeiture for non- 
payment of premiums.—Under statute, policy is renewed when- 
ever premium is paid.—Company cannot, by causing insured to 
——_ — A premiums waiving notice, avoid statutory provi- 
so against forfeiture without notice. Garlan » * 
dard Life Ins. Co. (N. Ble 214 


(22) 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 318. CHANGE IN CONDITION OF BUILDING. 


Where schedule, part of policy, details representations of assured as to con- 
ditions affecting risk, provision invalidating for changes of conditions 
refers to conditions in schedule and where no representations as to 
iron shutters were made, their removal was not a change of material 
conditions. Zivitz v. Maryland Cas. Co. (N. Y.)...... 


§ 319. CHANGE IN USE OF BUTLDING. 
(1) In general, 


Insured cannot recover from insurer for destruction of cotton gin, personal 
property, in absence of proof to show his breach of warranty to oper- 
ate the gin during the season brought about or contributed to its de- 
struction, Westchester Fire Ins. Co. v. Roan (Tex.) 


§ 322 CHANGE IN OCCUPANCY OF BUILDING. 


Rider to fire policy stating building was occupied by certain club was not 
intended to guard against mere change in name and management 
of club, showing that there was no violation of change of occupancy 
clause, where name was changed, membership remaining practical- 
ly unchanged. Cronenwett et al. v. Iowa Underwriters of Dubuque 
Fire & Marine Ins. Co et al. (Calif.) Pes 


§ 323 BUILDING BECOMING VACANT. 
(1) In general, 


Stipulation voiding policy for vacancy of premises is reasonable and valid, 
and where such insured premises are destroyed while vacant after 
having so remained for a longer time than allowed by terms, insured, 
in absence of waiver of condition, will not be entitled to recover. 
Bias v. Globe & Rutgers Fire Ins. Co. (W. Va.) 


(3) What constitutes vacancy or unoccupancy. 


To “occupy” a barn it is not necessary that insured live or sleep there, suffi- 
ecient compliance being use contemplated by parties as expressed in 
contract—where carts and other farm property in barn at time of fire 
had been used almost daily and where insurer’s tenant had visited 
barn frequently within two or three days and once on day of fire, 
barn was not vacant under provision voiding oo for such reason. 
Corlies v. Westchester Fire Ins. Co. (N. J.) eee eee 


§ 326. KEEPING OR USE OF PROHIBITED ARTICLES 
(3). Gasoline. 


“Premises” as used in gasoline clause of policy means only insured build- 
ing and cannot be construed as coextensive with lot on which build- 
ing stands and gasoline in underground tank on adjacent lot is not 
violation of provision. Rossini v. St. Paul F. & M Ins. Co. (Cal..... 

Insurer cannot escape liability on ground of increasd hazard from keep- 
ing gasoline in underground tank on adjacent lot, where hazard 
was not increased.—Where policy exempted from liability where 
hazard was materially increased by means within control of in- 
sured, liability cannot be escaped where gasoline was kept on ad- 
jacent premises not under control of insured. Rossini v. St. Paul 
Fire & Marine Ins. Co. of St. Paul, Minn. (Cal.)..... 


$ 328. CHANGE OF TITLE OR INTEREST. 
(1) Nature and effect of condition. 


Where insured dealer sold and delivered insured car to one who drove it to 
another state without knowledge or consent of insurer, and it was de- 
stroyed by fire, insurer was not lIilable spe loss. Cranston v. 

California Ins. Co. (Ore.).... 

mortgaged property was insured by policy — containing mortgage 
clause, also provision it should be void, if any change in title, and 
insured sold property, new contract coming into existence between 
insurer and purchaser by agreement endorsed on policy, and after 
fire resulting in complete loss, plaintiff bought property with policy 
from purchaser, insurer was not liable to plaintiff, having properly 
patd mortgagee full amount of insurance which was amount of 
mortgagee. Stevens v. Hartford Fire Ins, Co. (S. CC)... 


(2). What constitutes change of title or interest in general. 


Lease does not change title or interest of policy—new lease to same lessee 
under another name does not change title or interest of property 
which was merely a club name. Cronenwett et al. v. Iowa Un- 
derwriters of Dubuque Fire & Marine Ins. Co. et al. (Calif.) ..... 

Lease is not change in title of property, being but chattel and possessory 
right of lessee being in support of seisin of landlord in whom title 
is vested. Cronenwett et al. v. Dubuque Fire & Marine Ins. Co. 
et al. (Cal) .....- ® 
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(5). Contract for sale. 


Policy insuring dwelling and contents as well as barn and contents, in sepa- 
rate amounts is held divisible where policy was not canceled, and 
insured may recover for loss of dwelling contents notwithstanding 
sale of barn and dwelling where destroyed property was still in dwell- 
ing, insured not yet having surrendered possession thereof. 
chester F. I. C. of N. Y. v. Looney (Tex.) 


(6) Nature and effect of condition. 


Insured’s note in usual form, making insured stock of goods collateral for 
payment, did not invalidate policy under unconditional ownership 
clause. Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) 


(8) Invalid or inoperative conveyance. 


That plaintiff, owner of insured premises, desiring to sell, executed deed nam- 
ing, as grantee, a broker and assigned to him a land contract for the 
sale, both acts done without intention of transferring title, will not 
defeat recovery on policy providing risk should cease if title be 
changed. Phillips v. Farmers’ Mut. Fire Ins. Co. of Kalamazoo 
County. (Mich.) .. oe 


§ 330. INCUMBRANCES. 
\2) What constitutes incumbrance. 
Tnsured’s note in usual form did not violate provision voiding policy upon en- 


cumbering goods with chattel mortgage. Lavenstein Bros. v. Hart- 
ford Fire Ins. Co. (Va.) 


§ 332%. LIABILITY INSURANCE. 


Dissolution of partnership, indemnified against loss through injuries to 
servants, does not necessarily render policy void. Illinois Indemn. 
Ex. v. Indust. Com. (Ill.).. sevese 


§ 332%. BURGLARY INSURANCE. 


Where policy gave insured right to leave premises unoccupied four months, 
insurer was not relieved of liability where goods were in unfinished 
dwelling occupied by family in daytime and occasionally at night 
pending completion. Young v. Fidelity & Cas. Co. of N. Y. (Mo.).. 


§ 333. SPECIAL CAUSES INCREASING RISK. 


Building of fire in silo did not invalidate — gener increase of hazard 
provision. Nash v. Amercan Ins. Co. (Ia.) 


(1). In general, 


In absence of fraud or concealment, hazard cannot be enhanced or enlarged 
by mere continuing of conditions and uses existing at time policy 
was issued. Rossini v. St. Paul Fire & Marine Ins. Co of St. Paul, 
Minn. (Cal.) 


§ 335. KEEPING BROOKS, PAPERS AND SAFE. 
(2) Taking 'tnventory. 


Taking of inventory on February first without including purchases during pre- 
ceding January was not violation of inventory requirements, where 
invoices of such purchases were preserved and shown in detail as 
fully as would have been shown by inventory. Inventory require- 
ments did not require insured to record stock numbers of goods. In- 
ventory grouping goods of different kinds in one item designated dress 
goods at certain prices per yard, was not invalid where goods were of 
same value per yard and existed in quantity stated. Inventory in 
amount more than $90.000. was not invalid because of lumped en- 
tries such as, “one lot jewelry, $10.00” where such entries were few. 
Did not require insured to take inventory of stock in branch store in 
another city conducted as separate line, where not covered by pol- 
icy. Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) 

That insured in preparing inventory omitted old, unsaleable stock, held not 
to avoid policy. Westchester Fire Ins. Co. v. Biggs. (Tex.) ....... 

Clause requiring complete itemized inventory of stock insured, constitutes 
a promissory warranty, and failure substantially to comply there- 
with avoids. Inventory of insured lumber, furnishing data from 
which number of feet could be ascertained but containing nothing 
to Indicate grades of any class, held not substantial compliance 
with such warranty, though it appeared lumber had mill run value 
and was sold by insured on such basis. Camden Fire Ins. Co. v. 
Yarbrough. 


(3) Keeping books of account. 


Policy requirement of inventory and “set of books etc.,” did not require 
books to record original purchases of all goods at branch stores for 
period of time preceding inventory but merely record of business 
transacted from date of inventory. Lavenstein Bros. v. Hartford 
Fire Ins. Co. (Va.) .. y an eso 
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(4 Keeping hooks and papers in safe. 


Where insured produced memorandum of inventory taken in July before pol- 
icies were issued, and complete inventory taken the following Janu- 
ary, together with record of transactions occurring thereafter, 
held that fact that earlier inventory was burned and was not pro- 
duced would not defeat recovery, despite inventory and iron safe 
requirements. Where insured prepared inventory and kept it in 
iron safe, fact that it was removed from safe shortly before fire, 
without insured’s knowledge and was destroyed, held not to avoid 
policy. Westchester Fire Ins. Co. v. Biggs. (TeX.) ...seceeeeeeee 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general, 


Provision for forfeiture for nonpayment of premium notes is valid and is 
defense for loss occurring while premium is past due and unpaid. 
Cheatham v. Home Ins. Co. of N. Y. (Ky.) 

Where deceased had paid no part of premium or of notes given therefor, 
policy became null and void in accordance with its terms. Kazee 
v. Kansas City Life Ins. Co. (Mo.) ° 


(2). Premiums payable in installments. 


Under provision exempting from liability for loss during premium default, 
where default occurred* Oct. Ist, check was mailed on llth, was 
not received until 15th, and loss occurred on 12th, insured could not 
recover. Coutinental Ins. Co. v. Stratton (Ky.)..cccccccccccccces 


(3) Nonpayment of note given for premium 


'f It comes properly before the Court, that copy of premium note was not 
attached to policy, insurer cannot avoid payment though he pleads 
and proves loss occurred at time when policy was in suspension for 
nonpayment of note, but insured cannot get benefit of failure to 
attach copy where he has failed to plead such failure in avoidance. 
Alexander Bros. v. Hawkeye & Des Moines Ins. Co. (Iowa) ........ 


§ 3657. IN GENERAL. 


Under resolution of company agreeing to accept missing assessment check 
in payment if received in reasonable time, time from March 13, to 
May 4, when resolution was rescinded because check had not been 
received, was reasonable time. Shuman v. Main, Beaver & Black 
Creek Mut. Fire Ins. Co. (Pa.) 


150 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 


FEITURE, 


§ 360. —— IN GENERAL. 
(3). Application of dividends or credits to prevent forfeiture. 


Where policy was issued in 1911, insured died May, 1918, and premium due 
March, 1918, was not paid, exclusion of evidence of profits earned 
at end of five years, on ground policy provided distribution of profits 
only at end of 20 years, was improper. Cole v. Jefferson Standard 
Life Ins. Co. (S. C.)... 


§ 362. EXCUSES FOR NONPAYMENT. 


Where owner did not question contractor’s bond or require new bond upon 
expiration of insurer’s authority to do business in state, contractor 
could not refuse to pay premium on ground insurer had no right to 
do business in state. American Fidelity Co. v. Leahy (N. Y.)...... 


§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 365 REINSTATEMENT. 


Where policy gave insured right to have it re-instated after default, effect 
of re-instatement was to continue original policy in force, not to 
create new policy—insured may waive right to re-instatement given 
by original policy and contract for new policy with different condi- 
tions. Mutual Life Ins. Co. of New York v. Lovejoy. (Ala.) .... 


(2). Condition of reinstatement. 


Under reinstatement provision, insurer has no right to exact other condi- 
tions precedent or subsequent to reinstatement agreement to “re- 
instate’”’ not being an agreement to reinsure under another and dif- 
ferent contract—insurer has no right to impose or add conditions 
other than those contained in contract to right of reinstatement, 
unless supported by consideration. 

New York v. Lovejoy. (Ala.) 


§ 367. -—— INSURANCE FOR LIMITED TERM OR AMOUNT. 


(3). Period for which insurance will be extended 
Under provision giving 30 days’ grace in payment of premium, and that if 


(25) 





Insurance Law Journal, Vol. 55. 


not so paid and policy is not surrendered insurance will automatically 
continue for the specified term,held that period of automatic con- 
tinued insurance began at end of grace period. Mitchell v. Southern 
Union L. Ins. Co. (Tex.) 


§ 368. PAID UP POLICY. OR VALUE. 
,1) In general. 


Prior to statutory amendment, life company and insured cannot avoid 
effect of sections relating to nonforfeiture of policies on failure 
to pay premiums by agreeing to substitute reserve values fixed 
by laws of state of insurer’s origin.—Amendment cited, did not 
automatically transform foreign life policy which did not provide 
for temporary or paid-up insurance of value equal to that under 
law, though law of insurer’s state authorized such value in case 
of default in payment of fourth annual premium into paid-up 
insurance of net value prescribed in statute; the word “entitle’’, 
as used, meaning only that insured is furnished with grounds 
for having policy transformed into paid-up policy. Alford v. 
New York Life Ins. Co. (Mo.)... ebeecceccccecess 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 


Insurer may waive provisions for forfeiture for nonpayment of premium 
notes. Cheatham v. Home Ins. Co. of N. Y. (Ky.). cceeecece 

Provision forfeiting policy upon nonpayment of note given “in part pay- 

ment of premium is for insurer’s benefit and may be waived by 

it. Faris v. American Nat. Assur. Co. (Cal.)..... eecce 


§ 3873. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT, 
STATEMENTS OF OFFICERS OR AGENTS. 


(1). In general. 


Representations of insurer’s agent that timely notice of time of premium 
payment would be riven and that insured need give himself no un- 
easiness, are not binding on company and cannot create estoppel. 
Cheatham v. Home Ins. Co. of N. Y. ) oecccescsecece 


(2) Certificate of medical examiner. 


Apart from any untrue or fraudulent answers made by applicant, after 
medical examiner has passed applicant, knowing of defects, com- 
pany may not thereafter contend that insured was unsound. 
Wingo v. New York Life Ins. Co. Maxwell v. Same (S. C.).... 

Statute making medical examiner’s report conclusive on insurer, unless pro- 
cured by fraud, does not limit, prior to issuance of policy, insurer’s 
investigation to examination of local medical examiner but applies 
only after policy has been issued. re v. Northwestern Mut. 
Life Ins. Co. (TIowa).. 


POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


.—— IN GENERAL. 
(2). Nature of Agency. 


Where agent of foreign company was authorized to issue policies, held he 
had authority to attach rider waiving provision forbidding addi- 
tional insurance—where general agent knew that policy holder had 
additional insurance in unauthorized companies and attached riders 
authorizing such insurance, company is estopped to assert invalidity 
because of additional insurance at time. A. A. Cooper Wagon & 
Buggy Co. v. National Ben Franklin Ins. Co. (Iowa) 


§ 376 —-—- EFFECT OF PROVISIONS OF POLICY. 


(2). Conditions to which restriction apply. 

Clauses prohibiting waiver unless endorsed, refer only to provisions which 
enter into contract, and do not affect conditions to be performed 
after loss. Twin City Fire Ins. Co. v. Stockmen’s National Bank 
of Ft. Benton, Mont. (U. 8S.) .. 


§ 3877 KNOWLEDGE OR NOTICE OF FACT. IN GENERAL. 
(1) Necessity of knowledge of breach. 


Waiver by insurer on one of conditions in policy is not evidence that another 
condition is also waived. Condition could only be waived in man- 
ner provided in policy or by act or conduct of insurer from which 
such reasonable inference may be drawn. Bias v. Globe & Rutgers 
ae Ss, WN UW WD 000065 5.hs 0055655 0s 60s case vkbautebsenteonsacs 


$ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1) In general. 
Where insured making answer in application as to habits, acted upon 
advice of insurer’s agent who for 20 years had been familiar 
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with insured’s habits, insurer is estopped from asserting that 

answer is misrepresentation, knowledge of agent being imputed 

to insurer. Actna Life Ins. Co. v. McCullagh (Ky.)........+++- 

Knowledge of insurer’s agent that insured did not keep iron safe required is 
knowledge of company and if it delivered policies and collected pre- 

miums after agent had such knowledge it waived forfeiture of vio- 

lation. Rosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo). 


(3). Nature of agency and authority of agent. 


Although broker, acting as soliciting agent for general agent of insurer, 
had knowledge insured did not have unconditional ownership of 
property, insurer was not bound by such notice and policy was void 
under unconditional ownership one Salvate v. Firemen’s Ins. 

Ca (RB. LL) e eoccccccccccs SOP 

Foreign company authorized to do business in "state, which appointed agent 
authorized to issue policies, is charged with agent’s knowledge of 
rider attached to policy, and of fact that insured had additional 
insurance. A, A. Cooper Wagon & Buggy Co. v. National Ben 
Franklin Ins. Co. (Iowa).. 


§ 379 INSERTION OF FALSE ANSWERS IN APPLICATIONS BY AGENT 
OR UNDER HIS DIRECTION. 


(1). In general. 


Where insurer’s agent undertakes to write into application answers of 
applicant, and makes false answers or so induces applicant, 
when applicant is acting in good faith, insurer will be estopped 
to reply on answers to defeat policy. Aitna Life Ins. Co v. 
McCullagh (Ky.) eoccccccccccccccecececoccceceseeceseD 


(4) Life and accident insurance. 


Where insured did not read policy and was induced to accept it without 
reading by agent’s conduct in impliedly representing policy had been 
issued in accordance with application, as correctly stating insured’s 
age, clause eliminating recovery in case of misstatement of age 
was not applicable, though application, drawn up by agent, did mis- 
state age and though it expressly stipulated insurer should not be 
bound by agent’s misrepresentations. Walker v. Illinois Bankers’ 
Life Ass’n. (Ark.) ° ° ceccccceevceces 91 


(8). Guaranty and inderanity insurance. 


If information through which general agent of insurer obtained in regard 
to policy holder’s loss through certain debt was information of in- 
surer’s attention to matter ard procure signature. Sandstedt et al. v. 
of warranty. lL. Black Co. v. London Guarantee & Accident Co. 
CN, 


§ 380. FRAUDUIENT OR COLILUSIVE ACTS OF AGENT. 
§ 381 FORM AND REQUISITES OF EXPRESS WAIVER. 


§ 385 INDORSEMENT ON POLICY. 

Where pr: vision voids policy unless otherwise provided by indorsement for 
other than unconditional ownership or vacancy more than 10 days, 
attached indorsement stating interest of insurer is fee simple in 
remainder, after certain life estate mentioned, will not make inap- 
plicable or waive such condition. Bias v. Globe & Rutgers Fire 
Ins. Co. (W. Va) Coecccecccscccccecscee 


§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 


Statute must be deemed to allow insurance in unauthorized companies. 
A. A. Cooper Wagon & Buggy Co. v. National Ben Franklin Ins. 
Co. (Jowa) 


§ 388. IMPLIED WAIVER IN GENERAL, 
(1). In general. 


Right of insurer to enforce forfeiture for nonpayment of premium or pre- 
mium note is not waived by mere silence or inaction of insurer. 
Cheatham v. Home Ins. Co. of N, Y. 


(3) Acts and conduct of insurer or agents in general. 


Provision that policy should ipso facto terminate upon insurer’s default 
in paying premium note held waived by correspondence in which 
insurer recognized policy’s continued existence and discussed in- 
surer’s desire to reduce it. Faris v. American Nat. Assur. Co. 
(Cal.) 

Policies are not rendered null by sheriff’s sale. of insured’s property, insurers 
knowing of proceedings and waiving all objections thereto by in- 
structions to agent to attach new clauses, making loss payable to 
purchaser. Twin City Fire Ins, Co. v. Stockmen’s Nat. Bank of 
Ft. Benton, Mont. (U. S.) 360 

Provision against engaging in military service without insurer’s consent, 
was not waived by insurer writing to mother directing her to take 
up matter with local agent and by agent undertaking to call in- 
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surer’s attention to matter and procure signature. Sandstedt 
American Cent. Life Ins. Co. of Indianapolis, Inc. (Wash.) 


.4). Custom and course of dealing as to payment of premiums. 


Single prior instance of indulgence in payment of overdue premium held in- 
sufficient to establish such as custom. Continental Ins. Co. v. 
Stratton (Ky.)....+.ceeseeees seccccceses 

Mere indulgence in payment of premiums ‘allowed by insurer ‘does not con- 
stitute waiver of forfeiture provisions unless it amounts to a custom. 
Cheatham v. Home Ins. Co. of N. Y. (Ky.)...... 


(5) Guaranty and indemnity insurance. 


Fact that attorneys for company gave attorneys for insured permission 
to take part in case and represent insured did not prevent as- 
sumption of control by company from constituting waiver of 
prior breach of conditions by insured, in absence of complaint 
that defense was interfered with by insured’s attorneys. Tulare 
County Power Co. v. Pacific Surety Co. (Cal.)...cccccccseecccces 
(nsurer under policy not covering loss for employee’s injuries unless his re- 
muneration was included in amount on which premium was based, 
held to have waived defense of nonpayment of premium by failing 
to raise it until after time for demanding additional premium on 
account of injured employee’s wage had expired and until close of 
employer's case in action against it. Rieger v. London Guarantee & 
Accident Co., of London. (Mo.) eevess 
Insurer which after accident to employee clai med by insured to be covered 
by policy, permitted its physician to take part in treating employee, 
undertook to defend action etc., held estopped to deny liability on 
ground particular employee was not covered. Stipulation signed 
by insured at time when whatever rights he possessed against 
insurer had already accrued, so there was no consideration for 
stipulation, held not to have prevented or defeated liability of in- 
surer through estoppel to deny that injured employee was covered 
by policy. Insured had right to insist that if insurer was not go- 
ing to recognize its liability under policy it had no right to control 
defense of injured employee’s action which right insurer could claim 
only by virtue of policy. Rieger v. London Guarantee & Accident 
Co., Of London (MO.) wccccccccccccccccccscccceces 


§ 389 ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(5). Subsequent breaches in continuation of existing conditions. 


Knowledge of insurer’s agent that insured did not keep iron safe required is 
knowiedge of company and if it delivered policies and collected pre- 
miums after agent had such knowledge it waived forfeiture of vio- 
lation Riosenthal-Sloan Millinery Co. v. Hanover Fire Ins. Co. (Mo). 625 
(6) Knowledge of intent to violate conditions. 


Clause of policy on cotton gin, warranting under forfeiture penalty that 
property should be in active operation during the ginning season, 
held not waived by insurer because soliciting agent was informed 
insured had not ginned any cotton during season preceding policy 
or while too little cotton was produced to permit profitable opera- 
tions. Westchester Fire Ins. Co. v. Roan (Tex.)....scesceseeeeseees 151 
(7) Failure to make or follow up inquiry. 

Where applicant makes no statement as to age or imperfectly or imcom- 
pletely states it, insurer, by issuing policy waives information and 
bound notwithstanding that age if given would have caused refusal. 
Royal Neighbors of America. v. Sims. (Tex.) bse ae 
(9). Life and accident insurance. 

Issuance of policy with provision for voidance if insured had previously 
been rejected is waiver of prior rights. Atlas v. Met. Life Ins. 
Co (N. ¥.) 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY 


Where insurer, indemnifying partnership, did not insist on treating contract 
as ended when one partner purc] ased interest of other, it waived 


defense on account of dissolution of partnership. Illinois Indemn. 
Ex. v. Indust. Com. (IIl.) 


§ 392 DEMAND ACCEPTANCE OR RETENTION OF PREMIUMS 
ASSESSMENTS. 


(1). In general. 


Knowledge of insurer’s agent that insured did not keep iron safe required is 
knowledge of company and if it delivered policies and collected pre- 
miums after agent had such knowledge it waived forfeiture of vio- 
lation. Rosenthal-Sloan Millinery Co, v. Hanover Fire Ins. Co. (Mo). 

Insurer’s receipt of premiums continuously after issuance of policy is waiver 
of breach of provision, voiding poilcy if when issued there was in 
force policy previously issued by insurer. Atlas v. Met. Life Ins. 
co. (M. ¥:) 
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(10) Retention and enforcement of note. 


Where note, given in part payment of premium, provided that nonpay- 
ment of note should terminate policy and that it might be col- 
lected without reviving policy, while application provided that 
only part of premium paid in cash should be retained by insurer, 
held that provision in application governed, so that collecting 
note after maturity waived forfeiture. Faris v. American Nat. 
Aamar.. Ca. (CAL). cscccves 


§ 393 CONSENT TO ASSIGNMENT OF POLICY. 


Insurers are estopped to allege that modification of terms as to whom loss 
was payable was not endorsed on policies, agent having had au- 
thority and been directed by them to make endorsement and he re- 
taining policies until after fire and giving those interested to un- 
derstand that it had been done. Twin City Fire Ins. Co. v. Stock- 
men’s Nat. Bank of Ft. Benton, Mont. (U. S.) ......... 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

Incontestability stipulation is valid but constitutes not assurance against re- 
sults of crime but against hazard of litigation. United Order Golden 
Cross v. Overton (Ala.) 

Where life policy, incontestable after one year from date, signed November 
15, 1916, was delivered June 16, 1916, with receipt for premium for 
interim insurance for June 1, 1916, to November 15, 1916, and receipt 
for first premium recited “running in force from date of this pay- 
ment” to November 15, 1917, year for contest began to run then, 
and not from date of policy. Jefferson Standard Life Ins. Co. v. 
Wilson. (U. 8.) .eccee eebeeeseececsensens 

Where policy was incontestable after” two "years, insured’s death by suicide 
thereafter but within one year of re-instatement, under provision 
giving right of reinstatement, did not invalidate policy, though 
application specified policy should be void if insured committed 
suicide within one year from_ re-instatement. Mutual Life In- 
surance Co. of New York v. Lovejoy. (Ala.) pieeeasuns 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 
§ 403. PERILS OF THE SEA. 


Where dredge, which it was sought to tow from one point to another, sank 
during the night, held that sinking was result of perils of the sea, 
included in marine policy. Where respondent, after examination 
chartered dredge as suitable for its purpose and signed receipt ac- 
cepting same as in satisfactory condition, held respondent who as- 
sumed liability of an insurer must be deemed to have accepted 
dredge on its own responsibility and not on implied warranty as to 
seaworthiness. John L. Roper Lumber Co. v. Portsmouth Fisheries 
Ge. GH, Gp acccsccccesess ° 

Loss of oil barge because, while being ‘towed in smooth waters within ‘thirty 
minutes after starting on voyage, it broke under weight of own 
cargo, on account of initial defective construction, was not covered 
by policy against perils of the sea, because not approximately caused 
by such peril. Gulf Transp. Co. v. Fireman’s Fund Ins. Co. (Miss ).. 


406. TIRE. 
(i). -—— 

Indorsement extending life of policy beyond death, where not provided for 
or required by policy, did not preclude insurer from showing that 
indorsement purported to extend life beyond date to which entitled, 
and that policy had expired at time of death. Kimball v.New York 
Life Ins. Co. Tt..) ceseeccoe 


(B) INSURANCE OF PROPERTY AND TITLES. 
§ 421, FIRE 


Where, with intent of arresting conflagration, dynamite was placed in 
building to destroy it and charge injured other buildings, lability 
of insurer extended to other buildings on which it had carried 
policies. Westchester Fire Ins. Co. v. Bell (Ga.)...cccceceseeces 

Under ordinary policy which provided insurer was not Hable for -loss by 
lightning, insurer is liable for loss by fire started by lightning, not 
for damages caused by lightning itself. Maxwell v. Springfield 
Fire & Marine Ins Co. of Springfield, Mass. (Ind.) ....... 

Where policy exempts from liability for explosion loss unless fire ensues, 
despite further clause that if building fall as result of fire all in- 
surance shall cease, insurer is liable for loss by fire following ex- 
plosion though latter caused building to fall—insurer is liable for 
whole loss where explosion occurred after commencement of fire and 
was resulting incident thereof. Rossini v. St. Paul F. & M. Ins. 
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§ 422. EXPLOSION 


Where answer set up failure of insured to give notice of accident as required, 
defendant's failure to verify answer was waived by plaintiff’s failure 
to object to evidence as to such want of notice. Travelers’ Ins. Co. 
of Hartford, Conn., v. Scott (Tex.) 


§ 424 ACCIDENT. 


Policy insuring against damage from sprinkler leakage, held to include loss 
from leakage caused by tornado, which injured sprinkler system. 
Maxwell v. sone Fire & Marine Ins. Co. of atari Mass. 
(Ind.) .... Poser ones Sevensebeaese 

Where petition alleged. “that ferry carrying automobile ‘sunk, * whica was 
proved, it is immaterial that by implication petition also charged 
ferry was held down at bottom of stream by car and proof -:f sink- 
ing would fasten liability on insurer though ferry rose again to sur- 
face when car slipped off—defense of unseaworthiness of ferry in 
which car was being carried was not applicable to particular con- 
tract. American Automobile Ins. Co. v. Fox (Tex.) 

Under accident policy covering damages to auttomobile in ‘‘collision with 
any . . . object,” object does not mean some object includes 
embankment beyond traveled portion of road.—Where automobile 
was injured by skidding from embankment and colliding with earth 
on bottom, damages were recoverable —Instruction allowing recov- 
ery by plaintiff by mere showing of damage by accident was er- 
roneous Rouse v. St. Paul Fire & Marine Ins. Co. (Mo.) 


& 426. THEFT. 


Under policy excluding Hability for entry by key or manipulation of lock, 
where inner door was opened by hammer and chisel leaving visible 
marks, held company is liable. Moskovitz v. Travelers Indemnity 
Co. (REIGR.) . occcccccss oe eevecsne 

Held under terms of policy indemnitying automobile ow ner against loss 
by theft, that the usual and ordinary meaning of these words 
should have application and reasonable intention should not be 
extended to cover fraudulent conversion by bailee of property en- 
trusted. Gunn v. Globe & Rutgers Fire Ins. Co. (Ga.) 


§ 428. NEGLIGENCE OF INSURED. 


While unintentional negligence does not invalidate, this does not excuse reck- 
less negligence, consequences of which must have been obvious 
and which is presumed intended, Nash v. American Ins, Co. (Ia.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 436. ae INCURRED FOR PERSONAL INJURY OR LOSS 
LIFE. 


Policy insuring against loss and expense by reason of claims made upon 
assured in connection with delivery automobile is unambiguous 
and limits lability to accidents that happen while automobile is 
used by insured partners, not while used by another firm composed 
of insured partners and another. Hartigan v. Cas. Co. of America 


eeeee ee Seer eee eenees 


(N. ° ° ° 

Policy insuring against loss on account of injuries suffered by employee of 
insured as result of accident, held to cover injuries to female clerk, 
regular employee, when she fell into excavation in basement. Rie- 
ger v. London Guarantee & Accident Co. of London (Mo.) ........ 
Where provision contains exception where injury is caused by person em- 
ployed under age of 16 and it appeared that injury was proximate 
result of absence of 14 year old boy from elevator in his charge, held 
case was not within exception and defendant was not liable for in- 
juries sustained by one who fell into unprotected elevator opening. 

Lynch v. Commercial Casualty Ins. Co. (N. J.)....ceeeeeccecs ‘ 
Where accident happened during period of policy ‘Insurer cannot “claim 
it was not iable, in that negligence causing injury was in con- 
struction work done prior to issuance of policy. Tulare County 
Power Co. v. Pacific Surety Co. (Cal.)......... $0.60 00 
Policy against liability under workmen’s policy covering business of 
electrical store and enumerating classes of employees including 
chauffeurs, did not cover injuries to or death of chauffeur, irre- 
spective of duty he was performing, as when at instance of em- 
ployer he was gratuitously taking, to her home, a former female 
employee of the business. Western Indemnity Co. v. Indust. Acc. 
Comm. of California (Cal.)......... 


(D) LIFE INSURANCE, 
§ 438 CAUSE OF DEATH IN GENERAL. 


Whether or not provision as to quarrelling or fighting applies to case of 
fatal injury to insured, yet where it clearly appears quarrelling was 
all done by person who killed insured and was not provoked or par- 
ticipated in by insured, and killing was unprovoked, unwarranted, 
criminal homicide, no defense is established under such provision. 
Welch v. Travelers’ Ins. Co. (N. Y.)......¢.. 
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$ 443. DEATH IN VIOLATION OF LAW 


Where insured, convicted, sentenced to death, escaped and was killed by 
officers making recapture, contract was avoided. United Order 
Golden Cross v. Overton (Alf)... ccecccrececeneceeeesseesseeee 


$ 448. DEATH CAUSED BY BENEFICIARY. 


Beneficlary who murders insured is denied right to recover, wow, ground 
of public policy. Johnston v. Metrop. Life Ins. Co. (W. Va.) 

Where beneficiary murders insured, doctrine of public policy “extends no 
further than to deny such beneficiary’s right to recover and com- 
pany is still liable to estate of insured. Johnston v. Metrop. Life 
Ins. Co. (W. Va.) ee 

Where policy permitting assignment or surrender “without consent of bene- 
ficlary and that payment was to be made to beneficiary in case he 
survived, otherwise to estate of insured, and policy was taken out 
at instance of insured, insurance should not become forfeited but 
be paid insured’s estate where beneficiary disqualified himself by 
murdering insured. Welch v. Travelers’ Ins. Co. (N. Y.) ...+.-+++- 80 


(EK) ACCIDENT AND HEALTH INSURANCR. 
§ 462 RISK OF TRAVEL RAILROADS AND OTHER CONVEYANCES. 


Where policy provided specific indemnity for loss of life, only when 
sustained in specified manner, beneficiary could not recover for 
death whic. occurred in manner not specified in such clause, but 
manner specified in another clause. Hartwig v. Southern Surety 
Co. (Tex.) eeccee eccccce 309 

Where policy provided indemnity to insured against accident within ‘any 
public passenger conveyance or elevator, proviso limiting liability for 
accident ‘“‘while entering or leaving . . . or upon step en 
platform or running board .. .”, did not upply where insured 
was killed while leaving passenger elevator. Dai3 v. Great Eastern 
Casualty Co. (Mich.) ‘ ae 


§ 454 BODILY INFIRMITIES OR DISEASE. 


Policy covering disability from illness, embraces disability of insured 
who, while suffering from hernia, accidentally stepped into hole 
in street, displacing truss, whereby he was incapacitated two 
months. Massachusetts Bonding Co. v. Florence (Tex.)........ 306 
Policy, insuring against loss of eye from disease or accident, insured against 
loss of eye from disease whether or not it existed at time of policy 
or first began afterward. Home Mut. Ben. Ass’n v. Mayfield (Ark.). 654 


& 465. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 
Where insured, employed to sort oranges, ate three causing gastritis and 


death, it was not by accidental means, although result was accidental. 
Martin v. Interstate Bus. Men’s Ass’n (Iowa)... . 36 

“Accident” and “accidental,” as used in policies are presumed to be em- 
ployed in their ordinary and popular sense as meaning happening 
by chance, etc. Pacific Mut. Life Ins. Co. v. Meldrim (Ga.)... 160 

Where policy insured against loss through accidental means, it is in- 
cumbent upon plaintiff to show that in act preceding injury, al- 
leged to have caused death, something unforeseen, unexpected or 
unusual occurred. Johnson v. Aitna Life Ins. Co. (Ga.)-........ 

Where evidence shows that infection occurs either at time accidental 
wound is received or that it followed as natural and ordinary 
consequence, death which may ensue from such injury and infec- 
tion, can properly be maintained as accidental within meaning of 
a of policy. Bell v. State Life Ins. Co. of Indianapolis, Ind. 
(Ga. ) 

Where one person injures another and. injury is not result of miscon- 
duct or provocation by injured person, and is unforeseen by him, 
it is accident within policy. General Accident, Fire & Life 
Assurance Corporation v. Hymes (Okla.). . 

Death self inflicted with suicidal intent while sane is not. “accident. ” 

v. Fidelity & Casualty Co. of New York. (Miss.) 

Injury held accidental where insured while riding bicycle ran through swarm 
of insects, one of which struck his eye with such force as to finally 
result in blindness. Tracey v. Standard Acc. Ins Co. (Me.) 

There can be no recovery if insured does voluntary act, natural result of 
which is to bring injury on himself—where policy does not insure 
against accidental death or injuries but against death or injuries 
effected by accidental means it is not enough that death or injury 
should be unexpected or unforeseen—where insured voluntarily un- 
derwent dental operation and dentist unintentionally introduced into 
insured’s system virulent germs contained on instruments, resulting 
in blood poisoning and death, death was effected through accidental 
means. Horton v. Travelers’ Ins, Co. (Cal.) 

Death of insured from blood poisoning caused by rubbing head, which was 
bald, with infected towel held caused by accidental means in absence 
of evidence that he knew towel was infected. Business Men’s Acc. 
Ass’n of America v. Schiefelbusch (U 
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$ 464 SUICIDE OR SELF INFLICTED INJURIES. 


Provision which excepts injuries intentionally inflicted upon injured by 
any other person, contemplates injuries intended against insureu 
and not intended against another, and such exception will not 
relieve insurer from liability where other person intending to in- 
jure some one other than insured, mistook insured for person to 
be injured and intentionally inflicted upon him bodily injury 
while insured was not aware of intent and had done nothing to 
bring about injury. General Accident Fire & Life Assurance 
Corporation v. Hymes (Okla.) bes 


§ 466 SUICIDE OR SELF INFLICTED INJURY OR DEATH. 


Petition as amended set forth cause of action, and trial judge did not err 


in over-ruling general demurrer. Pacific Mut. Life Ins. Co. v. 
Meldrim (Ga.) . 
If one who has knowingly sust 
surface of body, thereafter continues to bring himself in contact 
with and to treat patient affected with contagious disease, and as 
result, becomes infected and dies, proximate cause of death can- 
not properly be said to be original bodily injury. Bell v. State 
Life Ins. Co. of Indianapolis, Ind. (Ga.)....... 


§ 467 LIMITATIONS AS TO TIME OF DEATH OR DISABILITY 
CAUSED BY ACCIDENT. 

Proviso in policy covering loss of life, members or eyes, defining in pa- 
renthesis what constituted loss of members or eyes, “provided 
such loss shall result within 30 days from date of accident’, held 
not to cover death of insurer occurring more than two months 
after accident. Drinan v. Clover Leat Casualty Co. .Mich.) 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 478 EXCEPTION OF PARTICULAR AVERAGE. 

Loss of concrete mixer which broke from deck of barge to which it was 
bolted when barge capsized at sea, in which position it was towed 
to port, held not to render insurer liable in particular average un- 
der clause exempting from liability except by “stranding, sinking, 
burning or collison.”” Snare & Triest Co. v. Fireman’s Fund Ins. 
Co. of San Francisco (U. S.). 


§ 494 PARTIAL LOSS IN GENERAL. 


Policy on forest products at eight locations held blanket policies, not pro- 
rated among specific locations but covering each to full amount— 
and covering products adjacent to locations specified, left for pur- 
pose of being loaded. Zenith Box & Lumber Co. v. National Un- 
ion Fire Ins. Co. et al. (Minn.) 


§ 499 IN GENERAL, 


Under Massachusetts standard policy containing uddilional clauses 
termed “Disclaimer Clause” and “Demolition and Increased 
Cost of Construction Clause’, permitted by statute, insurers held 
liable for total destruction of building in amount limited to 
actual value of property when loss occurred, such clauses apply- 


ing only in case of partial loss. King v. Niagara Fire Ins. Co. 
(Mass. ) 


§ 500 VALUED POLICIES. 


Effect of statute is to make every fire policy, valued unless falling within 
one of permitted exceptions. Thompson v. Concordia Fire Ins. Co. 
(TOND.) .ccccccsccceces 


§ 604 EFFECT OF OTHER INSURANCE. 


Coinsurance clauses may be lawfully inserted in fire policies and enforced 
in absence of statutory regulations. Statute relating to coinsurance 
clauses and valuation in fire policies, enters into and becomes part 
of every contract and may be complied with by every insurer to 
obtain its benefits. Thompson v. Concordia Fire Ins. Co. (Tenn.) 


§ 505. DUTIES OF INSURED AFTER LOSS. 


Under policy requiring insured, in event of fire to protect property 
from further damage and put it in best possible order, failure 
to do so, did not prevent recovery except for such of property 
as could have been saved by use of reasonable means at com- 
mand, Messler v. Williamsburg City Fire Co. (R. I.) 
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(C) GUARANTY AND INDEMNITY INSURANCE, 


i 512 LIABILITIES INCURRED FOR INJURIES TO PERSONS OR 
PROPERTY. 


Where policy covering liability for accident provided assured should not in- 
terfere in negotiation for settlement of legal proveedings without 
consent to Company, given in writing, and it appeared that assured 
had been sued for injuries due to collision between his automobile 
and another, insurer while having right to control suits brought 
against assured, had no control over suits brought by assured, 
hence settlement by assured of suit brought by him against third 
party did not violate policy—such settlement did not violate policy 
as being agreement to suppress evidence—that assured had failed 
to fulfill agreement to bring suit against third person in jurisdic- 
tion favorable to him before trial of suits against insured in jur- 
isdiction favorable to defendant in such suit, held not a defense— 
that insured had consented to continuance of suits against him as 
part of consideration for settlement of insured’s suit against third 
party did not constitute interference with action against insured 
and insurer within terms of policy—insured’s failure to attempt 
to make use of agreement of settlement of own suit against third 
party in violation of stipulation therein held not interference with 
action within policy. Utterback-Gleason Co. v. Stafford et al. (U. S.) 

Liability insurer defending action against imsured resuiling in judgment 
against him for more than amount of '<s liability. was bound by pro- 
mises of its attorneys and agents to take appeal, whereby insured was 
prevented from appealing until time therefor had expired—such in- 
surer was then estopped from asserting that appeal would not have 
resulted in reversal, or that he was not damaged in full amount he 
was compelled to pay. McAleenan v. Massachusetts Bonding & Ins. 
Co. «Mass ) 


§ 613. EXPENDITURES. 


Insured was not entitled to recover, from insurer, attorney’s fees paid 
by him to his own attorneys who participated in defense of ac- 
tion by injured person by permission of insurer, insurer having 
furnished own attorneys and defended action. Tulare County 
Power Co. v. Pacific Surety Co. (Cal.) coceces 


Insured who pays judgment for full amount limited in policy 
indemnifying against actual loss, or judgment for smaller 
amount than such limited sum, can recover sum with interest 
only from time of such payment, but interest accruing on judg- 
ment pending an appeal therefrom is not expense or cost of 
defending action. Tulare County Power Co. v. Pacific Surety 
Ca. ECOL) ccccvesecscccvececs 
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§ 614 DaMAGES INCURRED OR PAID. 


Payments made by employer to severely injured employee covered by em- 
ployer’s liability policy, to compromise and avoid possibility of much 
larger judgment against him, were not voluntary so as not to be re- 
coverable by employer from insurer—where such employer had 
breached contract by withdrawing trom injured employee’s suit,in- 
sured employer had right in good faith to make best compromise he 
could with injured employee and was not bound to submit to adverse 
judgment. Rieger v. London Guarantee & Accident Co. of London 
(Mo.) CH OKOT Ore EKO CCE HES ESSE ECCOR CES 


Where insured after accident sold business under agreement reciting 
that judgment of injured person was lien upon property and 
that balance due insured under agreement should not be paid 
to purchaser until such judgment and lien were fully satisfied 
of record, and purchaser drew check to insured with which in- 
sured, with small check of his 6wn, paid judgment, insured 
actually sustained loss and paid money in satisfaction of judg- 
ment within meaning of policy. Tulare County Power Co. v. 
Pacifie Surety Co. (COL) ccoceccccccvcccccvccccccscoceecesseecs 


Where contract between master and insurer is one of indemnity against ac- 
tual loss from personal injury to servants, there can be no liability 
of insurer until master has suffered loss by payment of judgment 
for such injuries. Owens v. Jackson-Hinton Gin Co. et al. (Tex.) 


Under policy limiting insurer’s liability for one accident to $5000., requiring 
it to defend suits at own cost, and prohibiting insured from settling 
claims except at his own cost, insurer’s liability exclusive of costs, 
was limited to $5000. and did not include interest thereon during 
time it was unsuccessfully attempting to prevent recovery against in- 
sured—policy binding insurer to indemnify insured against loss by 
reason of liability for damages on account of bodily injuries does not 
indemnify against liability, but against loss from liability, and there 
is no loss upon which interest can accrue until judgment which is 
subject of indemnity, is paid. Robert Gair Co. v. Travelers’ Ins. 
Co. of Hartford, Conn. (N. ee coccccnccesecse SSE 
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(D) LIFE INSURANCE, 
§ 615. AMOUNTS PAYABLE ON DEATH. 


Where policy contained proviso against liability for death in military 
service without permit having been given to enter such service, 
and insured died of influenza while in military service, such 
provision does not exempt from liabilty where death was not 
occasioned by extra hazard incidental to such service. Myli v. 
American Life Ins. Co. of Des Moines, Iowa. (N. Dak.) 

Where policy exempted insurer from liability, except for reserve under pol- 
icy, for death in military service, death from influenza of one en- 
listed in army, and en route to Training School was not within 
exemption. Benham v. American Central Life Ins. Co. (Ark.) 

Life policy exempting from liability for death in military service in time of 
war without permit, did not exempt from liability for death from 
influenza in buse hospital in U. S., exemption covering only death 
proximately caused by war activities. Nutt v. Security Life Ins. Co. 
of America (Ark.) 


§ 617 AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 


Where 19 payment policy provided various options which might be exercised 
at the expiration of premium period, and insured did not take any 
steps to obtain surrender value, it will be presumed that he contin- 
ued it as paid-up policy—held that where he did not exercise op- 
tions to obtain cash surrender on payment of last premium, his 
beneficiaries were not, upon his death after expiration of premium 
policy, entitled in addition to face of policy, to an amount equal 
to its loan value, Choate et al. v. Provident Savings Life Assur. 
Soc. (Ky.) cocccce eee 


$ 619 PARTICIPATION IN DIVIDENDS OR PROFITS. 


§ 621 POLICIES IN MUTUAL COMPANIES. 


Iusured in collecting surrender value of policy, was not entitled to profit by 
mistake of policy writer in writing incorrect figure on back of pol- 
icy, where it was mere clerical error and not pursuant to any rep- 
resentation of company or agents as to amount. Rougon v. Equitable 
Life Assur. Soc. of United States (La.) 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 626. CONFINEM«“NT TO HOUSE OR BED OR UNDER CARE OF PHY- 
STICIAN 


Nurse, afflicted with disease of eyes, calling for exercise in fresh air, was 
not totally disabled and confined within house, having gone from 
Place to place for change of air. Bucher v. Great Eastern Cas. 
Co. (Mo.) ° 

Where full indemnity was limited to time insured was confined to house, 
insurer was not Hable for full indemnity for period when insured 
was able to sit on porch and make visits to doctor. Reeves v, Mid- 
land Cas. Co. 


$527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

Held that color blindness does not mean total and permanent blindness 
within meaning of policy. Fallin v. Locomotive Engineers’ Mut. Life 
& Acc. Ins. Ass’n (Ga.) 

There was entire loss of sight where insured could not distinguish one ob- 
jJect from another in strongest light, though he could distinguish 
light from total darkness. Tracey v. Standard Acc. Ins. Co. (Me.).. 


§ 5629. DEATH FROM ACCIDENT. 
Self destruction, inflicted purposely? is not classed as ‘‘accident’”’ within policy 


providing double liability in case of accidental death Federal Life 


Ins. Co. v. Wilkes (Tex.) 


§ 630. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 


Clause providing that where accidental injury causing loss or loss it- 
self results from freezing while not engaged in occupation, re- 
covery shall be restricted to one-eighth usual amount is valid. 
Continental Casualty Co. v. Hardenbergh, (Miss.) 

Fact that insured occasionally or incidentally performs acts that pertain 
to occupation, classed as more hazardous than occupation named in 
policy, does not have effect of reducing the amount of recovery in 
event of injury. Wheeler v. Standard Acc. Ins. Co. of Detroit, 
Mich. (Neh.) 


§ 631. CLASSIFICATION OF RISK. 


Inspection of leaky roof to mark place for repairs is one of the “ordinary 
duties about his residence” of insured and does not change occupa- 
— ° one more hazardous. Southern Surety Co. v. Georgia 
as. ‘o. ecccccces 
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Unless plainly stated in contract, temporaay diversion by insured from em- 
ployment stated is not engaging in more hazardous er 
Tracey v. Standard Acc. Tns, Co, (Me.) ene 


XIV. Notice and Proof of Loss. 
$ 634. STATUTORY PROVISIONS 


Stipulation requiring immediate written notice of accident is not void under 
statute. Traveler’s Ins. Co. of Hartford, Conn. v. Scott, (Tex.) 


§ 635. NECESSITY OF NOTICE 


In absence of statutory inhibition, conditions requiring immediate written no- 
tice of accident, with fullest information obtainable are valid. Trav- 
eler’s Ins. Co. of Hartford, Conn. v. Scott, (Tex.) .... 


§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 


Parties to life contract could agree that company must be furnished 
at specified office with proof of death and that failure would 
conclusively bar recovery. Federal Life Ins. Co. v. Barnett. 
(Ind.) 

While failure to furnish proof of loss within time stipulated is not ground 
for defeating recovery, furnishing of proofs, unless waived, is condition 
precedent to maintenance of action thereon. Home Ins Co. of N. 
Y. v. Roth (Ky.) 


§ 588. PERSONS TO WHOM NOTICE OR PROOF MAY BE GIVEN OR 
MADE. 


Evidence that agent countersigned policy as general agent and had authority 
to appoint subagents was sufficient to support finding that such agent 
was duly authorized to receive notice of accident—Where it appeared 
that bonding company indemnifying city on paving contract had al- 
ready agreed to loan insured contractor sum sufficient to satisfy judg- 
ment against him, obtained by city, although no formal assignment 
to bonding company was made, objection that bonding company and 
not plaintiff wus real party in interest could not be sustained. Van- 
derviiet v. Standard Acc. Ins. Co. of Detroit. (Mich.) 


§ 639. TIME FOR NOTICE AND PROOF. 
(3). Immediate notice. 


Under requirement of immediate written notice of accident recovery could 
not be had where notice was not given until 17 months after acci- 
dent, though it was given at time of service of citation in employee’s 
action for damages. Traveler’s Ins. Co. of Hartford, Cm v. Scott. 
(Tex. ) 


(6) Excuses for failure or delay. 


Insurer’s instantaneous death did not constitute act of God excusing 
failure to make proof within agreed time. Federal Life Ins. 
Co. v. Barnett. (Ind.) 

Where loss of eye did not result within 20 days after accident and 
physician, after such time, told insured that accident might 
cause loss of eye but that he could not then tell, notice to in- 
surer within 20 days after insured was told by physician that 
accident was cause of loss of eye, was compliance with 20 days 
notice of injury requirement. Sheafor v. Standard Acc. Ins. Co. 
of Detroit, Mich. (Wis.) ... 


§ 640. SUFFICIENCY OF NOTICE, 


Notice of loss in form of verified statement in duplicate, one mailed 
to main office of company, other to authorized agent so that 
agent might receive same within time limit, is sufficient. 
ers Vv. Fidelity & Casualty Co. of New York (Minn.) 


§ 643. PROOFS OF DEATH OR OF INJURY TO INSURED. 


Service of complaint by administrator of insured upon insurer in action 
against beneficiary to have policy reformed, constituted written 
proof of death although no judgment was asked against insurer 
which refused to furnish printed blanks for such purpose. Welch 
v. Travelers’ Ins. Co. (N. Y.) 

Where insured left wife and home while in poor health with intention 
of going West to work at trade and mailed letters from West 
during first two years of absence, after which she received no tid- 
ings or communication for over seven years, despite diligent in- 
quiry and advertising, verdict against insurer on issue of death 
was warranted. Common-law rule that in case of absent person of 
life ceases at end of 7 years, is applicable to action in common 
pleas to recover life insurance. Where it appears that insured 
after leaving wife and home, did not at any time take .up per- 
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manent residence anywhere but went from place to place, re- 
quirement of absence for 7 years from “last known settled, or 
established domicile’ has no relevancy. Groner v. Supreme Tent 

of Knights of Maccabees of the World. (Pa.) .....cceeeseeeeees 244 
Where contracts are of doubtful meaning or open to two constructions, 
they are to be construed against the company; yet where con- 
tract may only be construed as requiring some one on behalf 
of insured to make proof of death within a year, nothing less 
than act of God will excuse such failure and unless such proof 
be made, or waived, right of action is forfeited. Federal Life 

Ses CR. W, TRPORE. CEG io ccp ccc cccéewcccccsscccescncnescesners 187 
To overcome presumption of death from seven years “absence, it ‘is proper 
to show circumstances of leaving, reasons for concealing, age, health 
and any other relevant facts which might account for absence on 
theory other than death, but it is not necessary to we he is alive. 

Darrell v. Mutual Ben. Life Ins. Co (Cal.) ...ccsccvseccsccce ese S81 
Presumption of death on seven years’ absence is controvertible “and may be 
rebutted by proof of facts and circumstances sufficient to overcome 
it—evidence of diligent inquiry to establish such presumption, held 
sufficient to sustain finding that such inquiry was made. Kaufman 

. coor Werk Ease tee. Co. CORN) cveccccavencsescs cesaucsbastagen Sa 
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By-law of association requiring owner of animal, insured against loss by 
lightning to have it examined by two disinterested parties for marks 
of lightning, where carcass of animal is disposéd of before adjuster 
can view it, held void under statute. Lyons v. Farm Property Mut. 
Ine, AGMR GE TOWR. (TED occcccvctocesveccedecaserescsdicosceseve cosese S98 





























INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 
Where policy gives company right to have autopsy made, request must be 
made directly or indirectly of beneficiary within reasonable time, and 
where there has been no such request and benefiicary has not pre- 
vented or hindered company from making request, there is no denial 
of contract right to company.—Where autopsy was made by officer 
of state in behalf of state under statutory restrictions, not at in- 
stigation of beneficiary, failure to give company notice thereto was 
not breach of provision requiring giving timely notice to company, 
autopsy being unofficial. O’Brion v. Columbian Nat Life Ins. C. (Me.) 655 


§ 650 EFFECT OF STATEMENTS AND PROOFS IN GENERAL, 


Where policy did not require insured to state claim, if any, for loss in weight 
uirectly due to hail, though such loss was covered, failure to state 
such claim in proof of loss conforming to requirements of policy, 
does not bar recovery for such loss. Cahill v. Royal Ins. Co. (Conn ) 373 

Where beneficiary notified company that he was partially disabled for 16 
weeks, and at time of filing claim partial disability continued, held 
notice was sufficient and that company was liable for ten week period 
of partial disability that prevailed subsequent to filing of original 
claim. Wheeler v. Standard Acc. Ins. Co. of Detroit. (Neb.) ...... 513 


FRAUD OR FALSE 


(1) In general. 


Falaa swearing in proof of loss, to forfeit policy must consist in oath to 
statements knowingly and willfully _ or recklessly made. Laven- 
stein Bros. v. Hartford Fire Ins. Co. (Va.) ........+- coccescsee 299 

Where there was no express provision that false statement in proof of loss 
would defeat recovery, and no showing was made that original proof 
was not fair and reasonable, held that repetition of original esti- 
mate in duplicate proof of loss made after property had been sold 
at higher price was not so manifestly fraudulent as to defeat re- 
covery, company having rejected duplicate, Cahill v. Royal Ins. Co. 
(COMB.) accscceces occeccoccces CeO eeDoUeDs codesenecse aa veeeeenesesnce GFE 
















































§ 653. 





SWEARING. 























554 ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR 


DEFECTS AND OBJECTIONS. 


555 —— IN GENERAL. 
(3). 


Notice and proof of loss may be waived by express words or by conduct in- 
consistent with intention to enforce strict compliance with condi- 
tions and calculated to lead insured to believe insurer does not in- 
tend to require such compliance. Twin City Fire Ins. Co. v. Stock- 
men’s Nat. Bank of Ft. Benton, Mont. (U. 8S) oKeRer eee cocccce O60 




















556 —— POWERS OF OFFICERS OR AGENTS. 
(2). Powers of adjusters. 


Adjuster sent to adjust loss presumably has authority to waive proofs of 
loss. Twin City Fire Ins. Co. v. Stockmen’s Natl. Bank of Ft. 
ORR, FONE: CE. TED sv vscavinccscdawesccdenerecensacécctssnesassene Oe 
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§ 5658. —— IMPLIED WAIVER IN GENERAL. 
(1, Acts and conduct in general. 


Conditions of liability policy requiring immediate notice of accident 
are waived when insurer actually assumed control of litigaticn 
growing out of accident. Tulare County Power Co. v. Pacific 
Surety Co. (Cal.) cccccccccccccccccccccccccccsesccccevccccccsccs 


(2). Statements and acts of officers and agents. 


Insured, accidentally injured in eve, having told agent and upon being given 
blank notice by agent to fill out which he did, such notice being for 
sickness instead of accident, wrong blank, company was estopped 
to deny that because first notice was erroneous later notice on proper 
form was not seasonably filed. Tracey v. Standard Acc, Ins. Co. (Me) 


(3). Requiring proofs as waiver of notice. 


If company at all times throughout negotiations, denies liability and sends 
proofs of loss blanks, subject to defendant’s rights, there is no waiver 
of possible defenses. Dodder v. Pacific Mut. Life Ins Co. of Califor- 
nia. (Neb.) ...... 


(6). Recognition of liability. 


There is no forfeiture or denial of liability when company treats policy sued 
upon as va'id or binding contract. Dodder v. a Mut. Life Ins. 
Co. ef Califorria. (Neb.) ..... oe cerecsssccscreusoccccss 408 


§ 560. FAILURE TO OBJECT OR STATE GROUND OF OBJECTION. 
(1) In general. 


Company waived defense that there was no written proof of death where 
it failed to assert it in action by administrator of insured against 
beneficiary, who had murdered insured, to reform policy by sub- 
stituting estate of insured as beneficiary although insurer was not 
a party for purpose of obtaining personal judgment against it. 
Welch v. Travelers’ Ins. Co. (N. a 

Where company recognized claim as properly before it for investigation ‘and 
settlement and remained silent in regard to proof of loss not being 
verified until too late to correct defect, held company is estopped 
from objecting on such ground. Cahill v. Royal Ins Co. (Conn.) 373 

Insurer not having returned paper purporting to be proof or notice nor re- 
quested further information must be held to have waived all informal- 
ities and deficiencies therein. Tracey v. Standard Acc. Ins Co. (Me.) 646 


§ 561 ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 


Where policy holder suffers loss and notifies company and company’s 
adjuster is sent to investigate and with assistance of assured 
makes estimate and inventory, and he and another agent make 
repeated offers to settle with assured on basis of such inventory 
which offers are declined, and company demands arbitration, 
acts of company and agents are waiver of more formal proofs 
of loss, but assured is not bound by amount of loss as calculated 
by adjuster, and is entitled to judgment for full amount of 
loss, regardless of inventory when defendant knew that plain- 
tiff had denied its fairness from time it was made. Clark v. 
Milwaukee Mechancis’ Ins. Co. (Kan.) ......cscccccccsccceccee 

Insurer by electing to act on verbal notice of loss given to tocal agent by 
sending inspectors and adjusters to ascertain loss and offering to 
settle for amount which insured refused, waived rignt to written 
notice and ratified local agents unauthorized acceptance of notice. 
Cahill v. Royal Ins. Co. (Conn.) 


§ 562 PAYMENT OF LOSS. 


Settlement by insurer of automobile with mortgagee about eight months af- 
ter loss was not a waiver of proofs of loss on the part of insured, 
owner and mortgagor. Glaser v. ee City Fire Ins. Co. 
et al. (Ind.) 

Where policy issued on automobile, ‘conditionally sold, ‘in favor of seller and 
buyer as interest might appear, required written notice within 60 
days and signed and sworn siatement of time and cause of loss, and 
insured failed to render such statement within the stipulated time, 
payment by insurer to conditional seller was mere gratuity, which did 
not operate as relinquishment by insurer of its right when sued by 
buyer’s administrator, to insist on compliance with policy. Navikis 
v. Fireman’s Fund Ass’n. (Mass.) .. 


ee eeeee . eeee 


XY. Adjustment of Loss. 
§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 


Instruction that it was as much duty of insurer as of insured to call 
new appraiser where appraisers could not agree upon umpire, 
was proper where court was not considering question of appraisal 
as condition precedent to suit, but question of plaintiff's dili- 
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gence in seeking new appraisal. Messler v. Williamsburg City 
Fire Ins. Co. (R. 1.) ccccvcccccccccccccccccccccecenseccescens 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1) Form requisites and validity or award in general. 


Every intendment will be entertained in favor of award made by appraisers 
under arbitration provisions in policy and award will be sustained 
even though not conforming to what would have been judgment 
of court. Award by such appraisers will not be sustained where 
they omitted items of damage and failed to accept insurer’s tenta- 
tive offer of information and did not notify him of date of hear- 
ing. Attna Ins. Co. v. Hefferlin (U. 8S.) ... ee ececcesecenece 


§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 


Where through no fault of insured, award made by appraisers is set aside 
for their failure to consider all items, insured is not required to sub- 
mit to second appraisement. A¢tna Ins. Co. v. Hefferlin (U. S.)..... 


102 


102 


§ 676. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 


(1) In general, 


Where policy holder suffers loss and notifies company and company’s 
adjuster is sent to investigate and with assistance of assured 
makes estimate and inventory, and he and another agent make 
repeated offers to settle with assured on basis of such inventory 
which offers are declined, and company demands arbitration, 
acts of company and agents are waiver of more formal proofs 
of loss, but assured is not bound by amount of loss as calculated 
by adjuster, and is entitled to judgment for full amount of 
loss, regardless of inventory when defendant knew that plain- 
tiff had denied its fairness from time it was made. Clark v. 
Milwaukee Mechancis’ Ins. Co. (Kan.) ..cscsecsceeeeccecececes 


XVI. Right to Proceeds. 


§ 681. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST 
INSURED 

Where mortgagee insures own interest at own expense, payment of loss be- 

fore mortgage is paid is not payment on mortgage; mortgagor insur- 

ing separate interest is entitled to proceeds; where mortgagor affects 

insurance payable to mortgagee as interest may appear, policy is for 

benefit of both parties. Sisk v. Rupuano (Conn.)... — 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 


Where beneficiary murders insured, doctrine of public policy extends no 
further than to deny such beneficiary’s right to recover and com- 
pany is still Hable to estate of insured. Johnston v. Metrop. 
eS OF rr rer een re eee 

Where beneficiary, who murders insured, is sole distributee, personal repre- 
sentative of decedent cannot recover. Johnston v. Metrop. Life 
PO, SR Es WUD o tho. ib eck 6 ede Sheahan te adicksnceecadoaseeseges 


§ 586. VESTED INTEREST OF BENEFICIARY. 


Where there is no provision that insured may change beneficiary, is- 
sue of policy confers immediately vested right upon and raises 
irrevocable trust in favor of party named as beneficiary, a right 
which no act of insured can impair without beneficiary’s con-- 
sent. Missouri State Life Ins. Co. v. California State Bank. 
COB) 6:60:00 086s 0.0:00:5:5.0.9:0 0:0 0:000.0.0,50:000.050000560006000 0000 Rss cee 

Life policy for benefit of insured’s family is so far testamentary in character 
that it will be construed as will—where life policy was payable to 
trustee for purpose of discharging insured’s personal debts, and pay- 
ing balance to family, and payment of debts exhausted proceeds, 
held family was not entitled to recover amount of policy from gen- 
eral assets of estate which remained after payment of all debts, as 
being subrogated to rights of creditors whose debts policy proceeds 
paid. Landrum v. Landrum’s Adm’x (Ky.)... ineebs 


§ 6587. CHANGE OF BENEFICIARY. 


If right to change beneficiary is reserved in policy, insured may change 
without consent of named beneficiary, who in such case has not 
vested right. Insured after having assigned all beneficial rights, 
could not designate new beneficiary. Missouri State Life Ins. Co. 
7. Cee NOD. TORE CM ao 0:5 vc05-6 aids bvewsencteecswadeos 

Where insured’s divorced wife to whom he had given life policy surrendered 
to him policy and a!!l her rights therein for cash consideration, she 
could not thereafter complain that he changed policy making his 
estate beneficiary in her place. Hale v. Hale (Ind.)........ 
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Where insured had several times written to insurer that he desired to sub- 
stitute wife for sister as beneficiary but had neglected to send proper 
blank as required, wife is entitled to insurance. New Eng. Mut 
Life Ins. Co. v. Reid (Md.) 


§ 591%. INDEMNITY INSURANCE. 


Where policy taken out by master is not one providing specially for benefit 
of injured employees but merely indemnifying against liability, em- 
ployee is not in privity with parties thereto, and is without right 
to sue threon. Owens v. Jackson-Hinton Gin Co. et al.” (Tex.). 


§ 593 ASSIGNEE OF POLICY BEFORE LOSS. 


(2) Assignment as security. 
Facts held to show that policy was pledged to company as collateral 
by insured to be held by bank for insured’s loans. Missouri 
State Life Ins. Co. v. California State Bank. (Mo.) 

Where insured assigns policy for benefit of creditors without any consideration 
passing at time, assignment will be regarded as security only. Land- 
rum v. Landrum’s Adm’x. (Ky. 

Where lender to husband held his policy as pledge by virtue of assignment 
executed by beneficiary wife, lender’s claim was superior to that of 
wife’s trustee in bankruptcy. Connecticut Mutual Life Ins, Co. v. 
A'len et al. (Mass.) 


ASSIGNMENT OF CLAIM FOR LOSS. 


beneficiary murders insured and subsequently assigns interest to 
another, assignee acquires no better right than assignor and a 
recover. Johnston v. Metrop. Life Ins. Co. (W. Va.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 698. INTEREST ON AMOUNT OF LOSS. 


Where preliminary contract did not fix definitely when insurance was to be 
paid, interest could not be recovered on amount of loss from date 
of fire, unless shown that usual provisions of insurer’s policies pro- 
vide a from date of loss. Cottingham v. Nat. Mut. Church Ins. 
Co. (TIl.) 
amount of policy was to be paid 90 days after notice of death, in- 
terest should be charged from 90 days after service of verified com- 
plaint upon insurer in action against beneficiary to have policy re- 
formed to substitute estate of insured as beneficiary; named bene- 
a ae murdered insured. Welch v. Travelers’ Ins. Co. 
CN, . 

Insured who pays judgment for full amount limited in policy 
indemnifying against actual loss, or judgment for smaller 
amount than such limited sum, can recover sum with interest 
only from time of such payment, but interest accruing on judg- 
ment pending an appeal therefrom is not expense or cost of 
ger action. Tulare County Power Co. v. Pacific Surety 
Co. (Cal.) eC cccccccccccccccccoeecocecooes 

Where policy provides loss shall be paid ‘within 60 days after proofs, insured 
is entitled to interest from expiration of such time as matter of 
right, but if insurer denies all liability it waives right to withhold 
payment for the period and interest is recoverable from date of loss. 
Rome Ins. Co. of N. Y. v. Roth (Ky.) 


§ 601 RECOVERY OF PAYMENT. 


If plaintiff had no insurable interest in property, policy never attached, and 
plaintiff cannot recover on draft, given in settlement for loss, and 
even if draft had been honored, insurer on discovery of lack of inter- 
est and consequent fraud could have sued to recover. Morrison v. 
Boston Ins Co. et al. (Mass.) 

Fraud in obtaining policy or fraudulent representations to obtain money 
thereon, will base claim of insurer for return of money if it did not 
have knowledge of such fraud at time of payment. Great Eastern 
Casualty Co. v. Collings. (Ind.) ........ 


§ 602. DAMAGES FOR REFUSAL OF P’.YMENT. 


Where policy permitted house to be unoccupied four months in year, policy 
was written in October and loss occurred in November, attorney’s 
fees as penalty for vexatious refusal to pay loss were properly im- 
posed, refusal being based on unoccupancy a 
Fidelity & Cas. Co. of N. Y. (Mo.) 
Where question upon which liability of insurer depended was new, case 
wae _ one for penalty. Thompson v. Concordia Fire Inm Co. 
(Tenn 
Where on maturity of 15 year endownment, amount due thereon ‘was 
in dispute, company’s act in sending to assignee of policy, draft 
for its admitted liability thereon, payable, however, to both 
original insured and assignee, that payment further conditioned 
upon the execution by them both of full release of further claims 
or demands on account, was not such unconditional tender of 
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admitted debts as assignee was entitled to, and company was 
thus left liable for delay. Where, on maturity of endowment, 
assignee claimed extra dividends, while insurer admitted small- 
er dividends only, assignee was entitled to have penalty and at- 
torney’s fee for payment predicated upon original amount of 
endownment rather than amount involved in dispute. Sur- 
vival of insured for time limited in endownment policy is con- 
tingency involving loss to insurer within statute imposing at- 
torney’s fees and penalties against insurer for delaying payment 
aft@r loss. Manhattan Life Ins. Co. v. Stubbs. (Tex.) 

Insurer had right to delay payment of loss until it could ascertain who was 
entitled, whether mortgagee of property or purchaser subsequent to 
loss from original owners successor, and for so doing is not liable 
to purchaser for punitive damages after properly having paid loss to 
mortgagee. Stevens v. Hartford Fire Ins Co. (S. C. ececses 


§ 603 RELEASE OR DISCHARGE FROM LIABILITY. 


General release by tenant to landlord for damages sustained by tenant from 
sprinkler leakage covered by insurance, held to bar insurer’s claim 
of subrogation under policy and to constitute violation by insured 
tenant. Franklin Fire Ins. Co. of Phila. v. Weinberg (N. Y.). 
‘lease procured by insurer from injured policy holder was not void 

even though obtained by fraud, being voidable at instance of 
policy holder but binding until avoided. Such policy holder was 
not required to return consideration paid for its execution as 
condition to avoiding it, but until it was rescinded by returning 
consideration or by bringing suit, it was binding upon him. 
Kligo v. Continental Casualty Co. (Ark.). . 

Release to insurer, specifically showing it covered loss ‘under policy number- 
ed, did not affect liability of insurer under other policy. In absence 
of evidence that insured accepted payment as satisfaction of entire 
claim under both policies. Dallas v. Guardian Fire Ins. C. (S. C.)... 


§ 606 —— ON PAYMENT OF LOSS IN GENRAL. 
(1) In general. 

Subrogation against insured, where insured’s loss exceeds his recovery 
from insurer and the one causing the fire, after deducting at- 
torney’s fees and costs, though insured was not invited to take 
part in action against third person and though policy was valued 
policy. Washtenaw Mut. Fire Ins. Co. v. Budd. (Mich.) ........ 

In action by insurer against owner of property, destroyed by railroad com- 
pany, and such company, allegation that plaintiff was owner.or had 
reasonable interest in such property at time was unnecessary. Pitts- 
burgh, C., C. & St. Ry. Co. v. Home Ins. Co. of New York (Ind.) 
(2). Subrogation to rights of mortgagee. 

Clause in standard fire policies relative to subrogation to rights of mortgagee, 
only applies to claim by insurer of no liability to mortgagor sup- 
ported by legal right, right to subrogation falling with the claim. 
Cronenwett et al. v. Dubuque Fire & Marine Ins. Co. et al. (Cal) 


XVIII. Actions on Policies, 

§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general 

No action was sustainable where required proofs of loss were not furnished, 
and though appraisal was demanded none was had, where there was 
no showing that requirement was waived, or that failure to procure 
award of appraisers was due to appraiser appointed by insurer. 
Modern Homes, Inc., v. At!as Assur. Co. (N. J 
(2). Notice and proof of loss. 

Faiiure to give notice of accident until 17 months after it occurred, was fatal 
to recovery regurdless of whether insurer was prejudiced by such de- 
lay. such notice being condition precedent to recovery. Traveler's 
Ins. Co. of Hartford, Conn vy. Scott. (Tex.) 

While failure to furnish proof of loss within time stipulated is not ground 
for defeating recovery, furnishing of proofs, unless waived, is condition 
precedent to maintenance of action thereon. Home Ins Co. of N. 
Y. v. Roth (Ky.) 

Failure of owner to render preliminary proofs as required bars recovery un- 
der provision that no suit for recovery shall be sustained until com- 
pliance with requirements—policy to which was attached union mort- 
gage clause making loss payable to holder of trust deed held to 
contain in effect two contracts, one with owner and one with mort- 
gagee. on whom no duty of furnishing proofs was imposed, and to 
permit recovery by mortgagee notwithstanding failure of owner to 
furnish recovery proofs. Seccombe v. Glens Falls Ins. Co (Cal.)... 


§ 617. JURISDICTION, 


Where foreign insurer maintained office and agency in state, it is subject 
to process served in actions begun in state, not only on business 
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done within state but growing out of other matters. Ransburg v. 
U. 8S. Fidelity & Guar. Co. (Ind.) 


620. LIMITATIONS BY PROVISIONS OF POLICY. 


631 TIME BEFORE ACTION CAN BE MAINTAINED. 

Under policy making loss payable 60 days after notice, ascertainment 
and satisfactory proof of loss, and providing for appraisement 
in event of disagreement, plaintiff may sue immediately upon 
expiration of 60 days after parties agree as to loss, or insurer 
fails to object to amount demanded within 60 days. Messler 
v. Williamsburg City Fire Ins. Co. (R. I.) 


633. ——- TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(2) Validity of provisions. 


Accident policy held not to fall within law limiting time within which 
insurer may bring suit. Midland Casualty Co. v. Frame. (Colo.) 279 


(4) Circumstances excusing compliance with provisions. 


Though policy bars actions unless commenced within 12 months after 
fire, where it also gives insured 60 days to file proofs and in- 
surer 60 days to examine them, authorizes it to require further 
data and information and provides for appraisal and prohibits 
action until full compliance with all requirements including pro- 
vision for appraisement, suit is not barred in 12 months if in- 
sured, acting diligently and in good faith, is unable to bring 
suit in that time. Messler v. eres City Fire Ins. Co. 
(R. 


§ 623. ———- WAIVER OF LIMITATION. 
(4). Denial of liability. 


Where insurer denies liability, provision that no suit can be brought until 
certain time after loss or after proofs are furnished, is waived and 
right of action accrues immediately. Home Ins. Co. of N. Y. Vv. 
Roth (Ky.) 


§ 624. PARTIES. 
(1) Parties plaintiff in general. 


Plaintiff whose car was injured, could maintain action, though, by 
agreeing with his insurer to sue for its benefit, he had made 
equitable assignment to insurer of part of cause of action and 
though he chose to bring action only for amount paid him by 
insurer. Steinhaus v. City of New York. (N. Y.) 

Where policy covered cattle at stock yards, live stock exchange being liable 
to pay premiums and being party insured for account of whom it 
might concern, one of mgmbers of exchange which sustained loss 
of cattle by fire, had no right of action against insurer, which right 
was in exchange, as active trustee of expressed trust. Wilson & 
Co. Inc. v. Hartford Fire Ins. Co. 

Evidence that agent countersigned policy as general agent and had authority 
to appoint subagents was sufficient to support finding that such agent 
was duly authorized to receive notice of accident—Where it appeared 
that bonding company indermnifying city on paving contract had al- 
ready agreed to loan insured contractor sum sufficient to satisfy judg- 
ment against him, obtained by city, although no formal assignment, 
to bonding company was made, objection that bonding company and 
not plaintiff was real party in interest could not be sustained. Van- 
derviiet v. Standard Acc. Ins. Co. of Detroit. (Mich.) - 534 

Owner of property named together with several others living in same ‘house 
as assured, could bring action for theft of pin without joining others 
named as assured, as plaintiffs. Emery v. Ocean Acc. & Guarantee 
Co. (Mich.» 

Where insured assigned sums due under policy, employing assignee to ad- 
just claim and apply proceeds to debts, assignee secured no per- 
sonal interest and insured remained real party in interest, entitled to 
sue. Rossini v. St- Paul Fire & Marine Ins. Co. of St. Paul, Minn. 


(5 Necessary and proper parties. 

administrator brought action against beneficiary, to substitute estate 
of deceased as beneficiary, beneficiary having murdered deceased 
and it was adjudged administrator was entitled to such relief, such 
beneficiary was not necessary party in action by administrator 
against insurer to recover. Welch v. Travelers’ Ins. Co. (N. Y.) 


(6). Actions on life policies. 


provisions that proceeds be paid beneficiary, if living, and if not 
living, to her legal representative, legal representative was neces- 
sary party in action, beneficiary having predeceased insured. 

ple’s Mut. Life Ins. Co. v. Fagan (Ark.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 
(41) 
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§ 629 —— FORM AND REQUISITES IN GENERAL 
(2). Making and terms of contract 

Allegation of complaint that. policies were issued does not embrace one that 
they were delivered and so does n estop plaintiff to show there 
was no delivery. Twin City Fire ‘ ‘o. v. Stockmen’s Nat. Bank 
of Ft. Benton, Mont. (U. S.) 

Petition based on oral contract, alleging i 
as those embraced in certain writing and setting it out at length, 
does not sufficiently allege consideration because contract set out con 
tained consideration. Swift v. Central Union Fire Ins. Co. (Miss.) .. 476 


631 —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 

Though, according to averments of petition, life policy sued on was filed 
therewith as exhibit, it became no part of pleading. Mattero v. 
Central Life Ins. Co. 

634 —— PERFORMANCE OR WAIVER OF CONDITIONS. 
(2) Conditions as to notice and proof of loss 
Where policy provided that failure to furnish proof of death within 
one year should bar recovery, insurer’s liability did not attach 
ipso facto upon insured’s death but depended on furnishing of 
such proof, and allegation that insured performed all conditions 
required, falls short of alleging performance of such condition. 
Federal Life Ins. Co. v. Barnett. (Ind.) 

& 635 LOSS AND CAUSE THEREOF. 

Allegation that insured at work was poisoned by inhalation of sewer gas, 

, causing death, sufficient to withstand demurrer on ground it did 
not show death resulted solely from such cause. Mass. Bonding 
& Ins. Co. v. Free (Ind.).. ea nears 

Allegation that property was feloniously abstracted 
was sufficient, especially when not challenged by demurrer, to cover 
loss by theft as distinguished from burglary. National Surety Co. 

v. Murphy (Tex.) cer 
All pleadings must receive ) » with natural in- 
tendment of words and language used, and as general rule must 
be construed most strictly against pleader, so that allegation 
that deceased, while attending erysipelas patient, accidentally 
scratched ear, which scratch became infected, would seem neces 
sarily to mean that wound occurred while attending patient. 
Bell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) 

As against general demurrer, complaint was sufficient where, adoy 
guage of policy, it averred that t , I 
external violent nd accidental n 
without averring particular f 
Horton v. Travelers’ Ins Co. (Cal.) 
not in same part of policy in whi 
death of insured, that insurer will 
is condition subseyguent or prov 
clause and must be sufficie 
in supplemental policy 
death it is for benefici 
Life. Ins. Co. v. Wilkes 


§ 640. PLEA, ANSWER OR AFFIDAVIT 
(3) Loss and cause thereof 


Clause, not in same part of policy in which i rer pi risé t pay upon 
death of insured, that insurer wil! n b ! ent suicide, 
is condition subsequent or proviso whi ‘ trea ‘ E nee 
clause and must be sufficient! I ded ane r ‘ ) surers but 
in supplemental! volicy providing ce idem or acele tal 
death it is for beneficiaries to plead th ] 
Life. Ins. Co. v. Wilkes (Tex.).. 

REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1) In general. 

Where complaint alleges that insured fully performed terms and con- 
ditions of policy as required, and reply admits he did not so 
perform, and alleges waiver of performance, demurrer to reply 
on ground of departure should have been sustained Federal 
Life Ins. Co. v. Barnett. (Ind.) 


645—ISSUES, PROOFS, AND VARIANCE. 
(i) Issues made by pleadings. 

Nonpayment of premium is affirmative defense and must be specially 
pleaded. Rieger v. London Guarantee & Accident Co., of London 
CORO.) cesies ° oo B60 

If it comes properly before the Court, that copy of premium note was not 
attached to policy, insurer cannot avoid payment though he pleads 
and proves loss occurred at time when policy was in suspension for 
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nonpayment of note, but insured cannot get benefit of failure to 

attach copy where he has failed to plead such failure in avoidance, 
Alexander Bros. v. Hawkeye & Des Moines Ins. Co. (Iowa)... 

Declaration, pleas and plaintiff's traverse of pleas, held to make issue 

as to whether there was failure of appraisal through defendant’s 

fault Messler v. Williamsburg City Fire Ins. Co. (R. I.) ...... 


(3) Evidence admissible under pleadings. 


Contributing or other causes than those pleaded of insured’s death, and al- 
legation that he wilfully inhaled sewer gas, were provable under 
general denial. Mass. Bonding & Ins. Co. v. Free (Ind.) 

Burden of proof on defense of breach of warranty in application was on de- 
fendant insurer, and it was bound to plead and prove such defense. 
Affirmative defense set up in defendant insurer’s answer of breach 
of warranty in application was new matter deemed controverted by 
plaintiff by traverse or avoidance so that plaintiff had right to meet 
such new matter by evidence of waiver without any amendment of 
pleadings. Il. Black Co. v. London Guarantee & Accident Co. 
CN... Xd 
under 
posely self inflicted and thereby defeat recovery by double indemnity 
feature Fed. Life Ins. Co v. Wilkes (Tex.) 


(5) Variance. 


All pleadings must receive construction in accordance with natural in- 
tendment of words and language used, and as general rule must 
be construed most strictly against pleader, so that allegation 
that deceased, while attending erysipelas patient, accidentally 
scratched ear, which scratch became infected, would seem neces- 
sarily to mean that wound occurred while attending patient. 
Bell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) ........ 

§ 646 PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 


Certain facts, which are made conditions precedent by terms of policy, plain- 
tiff insured must plead and prove, or else plead and prove waiver 
thereof I. Bleck Co. v. Tondon Guarantee & Accident Co. (N. Y.).. 

In absence of evidence to contrary, court may assume that deviation from 
authorized route by motorbus whose operator had casualty policy 
sued on by injured person was authorized by ordinance under 
which operated, permitting deviation to or from any public attrac- 
tion or demonstration Bond v. Holloway (Cal.) 
(2) Avoidance and forfeiture—Insurance of property. 


Under provision relieving insurer of liability in case premises become un- 
occupied as dwelling, burden is on defendant to show unoccupied 
condition of premises. Young v. Fidelity & Cas. Co. of N. Y. (Mo.) 

Burden of proof on defense of breach of warranty in application was on de- 
fendant insurer, and it was bound to plead and prove such defense. 
Affirmative defense set up in defendant insurer’s answer of breach 
of warranty in application was new matter deemed controverted by 
plaintiff by traverse or avoidance so that plaintiff had right to meet 
such new matter by evidence of waiver without any amendment of 
pleadings L. Black Co v. London Guarantee & Accident Co. 
(N. Y.) 

Burden is on insurer to show that azar was increased so as to avoid 
policy. Rossini v. St. Paul Fire & Marine Ins. Co. of St. Paul, 
Minn. (Cal.) 

3) Evidence admissible under pleadings. 


Insurer seeking to avoid payment on grounds of misrepresentation, 
has burden of proving representations were false and material. 
tna Life Ins., Co., v. McCullagh. (Ky.) .... 

(5). Estoppel and waiver as to avoidance or forfeiture. 


Burden is on plaintiff to prove there had been a waiver of forfeiture pro- 
vision and to show policy was in force at time of fire. Cheatham 
v. Home Ins. Co. of N. Y. (Ky.) 
(6) —— Risk and cause of loss in general. 


Burden was upon insurer to establish defense that insured was killed while 
quarreling or fighting. Welch v. Travelers’ Ins, Co. (N. Y.) 

Burden of proof rests upon insurer to establish proof that death or 
injury has resulted from one of excepted clauses enumerated 

in policy. General Accident, Fire & Life Assurance Corporation 

v. Hymes. (Okla.) ° Coccccccccccccces 

It is incumbent upon plaintiff to prove accidental character of injury 
as laid in his petition. Bell v. State Life Ins. Co. of Indianapo- 

lis, ee eevee 

In action eath 
resulted from accident, but if there is any presumption it is that 
death resulted from natural causes. Plaintiff cannot rely upon 
presumption that death resulted from accidental means, but 
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has burden of proving such fact by competent evidence. John- 
son v. Adtna Life Ins. CoO. (GA.) ..ccecsecceveeccessersevsecsece 

Burden of proof is on plaintiff to show death was accidental. Dodder v. 
7Etna Life Ins. Co. of Hartford, Conn. (Neb.) ........ 

Plaintiff has burden of proving sufficient facts from which reasonable "infer- 
ence can be drawn that injury received by accidental means was sole 
cause of denth—proof that barrel of beer fell on insured, who was 
taken to hospital and died six weeks later, warrants inference that 
accident caused death, but was overcome by positive evidence that 
immediate cause of death was pneumonia, shifting burden on plaintiff 
to produce evidence, showing that congestion of lungs was caused by 
accident. Koprivica v. Standard Acc. Ins. Co. (Miss) ..... 

Burden is on plaintiff to allege and prove death by accident within policy 
providing for double liability in case of accidental death. Federal 
Life Ins Co. v .Wilkes (Tex.) 

Where policy exempted from liability for explosion, insurer has burden to 
prove loss falls within exemption, but if it is shown that explosion 
occurred prior to fire, insured must show damage suffered from re- 
sulting fire. Rossini v. St. Paul F. & M. Ins, Co. 


§ 647. ADMISSIBILITY OF EVIDENCE. 


§ 648. ——— IN GENERAL. 


(1) In general. 

Evidence of negotiations between company and insured concerning loss 
is admissible on question of whether company waived time limit- 
ed for bringing suit contained in policy and also as tending to 
explain the delay in bringing suit as bearing upon question of 
diligence on part of insured. Messler v. Williamsburg City Fire 
Ens. Co. (CR. 1.) wcccccccccs 

Evidence that automobile was taken from place where it was burned to 
mortgagee’s garage by insurer’s local agent and afterwards dis- 
posed of, not showing by whom car was disposed of nor that local 
agent had authority in the matter, was properly excluded. Glaser 
v. Williamsburg City Fire Ins. Co. et al. (Ind.) 


(2). Subject matter included. 


Where beneficiary testified insurer had received overdue payment requiring 
application reciting health conditions, it is not error on cross exam- 
ination to allow witness to testify whether signatures on such ap- 
plications were in handwriting of insured. Fahey v. Ancient Order 
Un. Workmen (Ia.) ececces 


§ 650. ——- APPLICATION FOR INSURANCE. 

Where apvlication attached to certificate issued by mutual association did not 
state amount recoverable on each animal insured, and therefore was 
not true copy of application, insurer was precluded from pleading 
or proving application or any part thereof, as basis for defense. 
Lyons v. Farm Property Mut. Ins. Ass’n of Iowa. (Ia.) 


3 (664. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION, 


(1). Insurance of property. 


Where issue of forfeiture for failure to occupy as dwelling was raised, evi- 
dence of custom of insurer in granting insurance on completed 
houses not occupied as dwellings was properly excluded. Young 
v. Fidelity & Cas. Co. of N. Y. (Mo.). os eee 

Where Company had burden of showing only breach Ps condition of policy, 
held there was no error in excluding evidence as to what home office 
would have done with reference to cancellation if he had knowledge 
of previous insurance, and of sheriff's certificate on eee Collins 
et al. v. Iowa Mfrs, Ins, Co, (la.) 


491 


4 «659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 


THEREOF. 


Expressions of deceased assured, made on day of accident, held not part 
of res gestae but merely narrative of past facts and inadmissible. 
Abendroth v. Fidelity & Dep. Co. of Md. (Ind.).. coecesccccescns 

Certificate of attending physician attached to proof of loss, competent only 
for purpose of showing compliance with policy, but not competent 
against company to prove facts therein, such facts should not have 
been included in hypotnetical question. Abendroth v. Fidelity 
& Dep. Co. of Md. (Ind.) 


(1). In general. 


That beneficiary had been convicted of killing his wife, assured named in 
policy, would not prevent jury from accepting his sworn testimony 
to effect that such killing was accidental and unintentional, in action 
on such policy. Metropolitan Life Ins. Co. v. Hand (Ga.) 


§ 660. VALUATION OF PROPERTY. 


Where policy required inventory and books, insured was not required to 
show profits for year preceding taking of inventory by books for 
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such period, but could establish profits by any comptent evidence. 


Lavenstein Bros. v. Hartford Fire Ins. Co. (Va) ...eeeeeeseeeeeee 12 


Where it appeared that inventory taken before policy was written, was des- 
troyed through no fault of insured, held that ‘submission of books 
and other data produced by insured was proper. Westchester Fire 
Ins. Co. v. Biggs (Tex.) e 


§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(2) Arbitration and appraisal. 


Where appraisers were appointed who could not agree on umpire, 
letter demanding new appraiser was admissible to prove such 
demand. Messler v. Williamsburg City Fire Ins. Co. (R. IL.) .. 


§ 663. PERSONS ENTITLED TO PROCEEDS. 


In action involving issue ‘of whether insured’s wife, to whom he had given 
policy, surrendered policy and her rights thereunder for cash con- 
sideration, testimony that he left no estate except policy was admis- 
sible where it was claimed that his insolvency was one reason in- 
ducing divorced wife to surrender policy. Hale v. Hale (Ind.) 


§ 664. ESTOPPEL OR WAIVER. 


Where question was involved whether plaintiff procured policy by fraudu- 
lent misrepresentation, evidence that defendant’s home office did not 
have notice of issuance prior to fire held admissible for purpose of 
showing that defendant in showing two previous policies on same 
property through another agent did not waive fraud. Malta v. 
Globe & Rutgers Fire Ins Co. (N. Y.) 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general, 


Where defense was that policy had been cancelled by notice mailed to latest 
known address, held it was error to sustain defendant’s demurrer 
to evidence. Wolonter v. U. S. Cas. Co. 

Evidence of negotiations between company and insured concerning loss 
is admissible on question of whether company waived time limit- 
ed for bringing suit contained in policy and also as tending to 
explain the delay in bringing suit as bearing upon question of 
diligence on part of insured. Messler v. Williamsburg —_ Fire 
Ins. Co. (R. I.) 

Evidence held to show that inventory taken February first, did not. include 
purchases by insured during preceding January. Lavenstein Bros. 
v. Hartford Fire Ins. Co. (Va.) 

Evidence held sufficient to bind defendant fire insurance company on 
its promise to pay rent for reasonable time on building which 
contained insured property, partly destroyed by fire, pending 


early and intended adjustment of loss. Clark v. Milwaukee 
Mechanics’ Ins. Co. 


(2). The contract. 


Evidence held to show that writing of incorrect amount of reserve on back 
of policy was error on part of policy writer and that there was no 
representation by Company or agents that. amount of reserve was 
such amount. Rougon v. Equitable Life Assur. Soc. of United 
States (La.) 

In action on payroll contract, testimony held to show contract in praesenti 
and not mere agreement te enter into contract. Swift et al. v. Cen- 
tral Union Fire Ins. Co. (Miss.) 


(3) Avoidance and forfeiture. 


Evidence held to show insured complied with provisions ag set of 
books. Lavenstein Bros. v. Hartford Fire Ins. Co, (Va.) 

Where insurer pleaded insured had misrepresented date of birth, evidence 
held to support finding that year of birth on application had been 
left blank by insured and subsequently erroneously filled in by some 
one else. Royal Neighbors of America v. Sims. (Tex.) ..... 

Evidence held to sustain verdict not showing forfeiture of accident 
policy. Arrowsmith v. Bankers’ Casualty Co. of Minneapolis, 
Minn. (N. D.) 

Finding that insured’s statement that habits were temperate was true, 
held supported by evidence. Aitna Life Ins, Co. v. McCullagh. 
(Ky.) 

Held that insured and company had not by mutual agreement aban- 
doned and cancelled policy and that it was in full force and ef- 
fect ut time of death. Reynolds v. Metropolitan Life Ins. Co. 
(Kans. ) ee 

Evidence to establish fraud in ‘procuring lite’ policy must be clear and 
convincing. Wingo v. New York Life Ins. Co. Maxwell v. Same. 
(s. C.) Coecccccccccccccces 

Evidence held to warrant jury finding that insured did not fraudulently con- 
ceal from company’s agent existence of sheriff’s certificate on prop- 
erty—where policy permitted previous insurance and existence of 


(45) 





Insurance Law Journal, Vol. 55. 


sheriff’s certificate was disclosed by insured as soon as its existence 
was discovered, a few days after policy was issued, held jury was 
warranted in finding : inst company’s contention that risk would 
have been classified ag prohibitive. Collins et al v. Iowa Mfrs. Ins. 


) s statements as to previous 
iliness in application evidence held to show representations were fals« 
to insured’s knowledge, avoiding policy. Spaulding v. Mutual Life 
Ins. Co. of New York. (Vt.) 

Evidence held to show that insured was not in good health at time 
instatement, and court rightly directed verdict for defendant Pam 
pusch v. National Council of Knights and Ladies of Security. (Minn.) 

On issue whether insured mailed check for premium at time due and befor 
loss, verdict for insured held flagrantly against evidence. Home 
Ins. Co. of New York v. Roth (Ky 


(4). Loss and liability of insurer in general. 


Evidence held sufficient to warrant findings that articles disappearing from 
residerce were taken by burglars or thieves without insured’s con- 
sent. National Surety Co. v. Murphy (Tex 

Evidence held to show injury to silo was not caused 
fire. Nash v. American Ins. Co. (Ia.) ees 

In action on steam boiler policy evidence held to show that break 
bulging outward was “rupture” and not mere crack. Louisville 
College of Dentistry v. Hartford Steam Boiler Inspection & Ins. 
Co. (Ky.) . 

Evidence held to justify that building was destroyed 
Thomas J. Mulgrew v. National Union Fire Ins. Co. (Iowa) .... 


In action for loss of pin claimed to have been stolen, circumstantial evidence 
held sufficient to support inference it had in fact been stolen Emery 
v. Ocean Accident & Guarantee Co. (Mich.). asses vas 

Proof made case of accidental injury and not one of special indemnity result- 
ing from illness. Ivanesovich v. North American Life & Casualty Co 
(Minn.) cececces Preis 64% We4.0 

Where car sank with ferry into salt water evidence as to damages 
ficient to sustain jury’s finding of $1300. in favor of insured. Ameri 
can Automobile Ins. Co. v. Fox (Tex.) 

In action on policy exempting from liability for explosion loss, finding that 
all property described was destroyed as res of explosion held 
not waranted. Rossini v. St. Paul F. & M. mA SSL ca 


(5) —— Life and accident insurance. 

Evidence held sufficient to sustain finding that death was result of ac- 
cident. Powers v. Fidelity & Casualty Co. of New York. (Minn.) 

While allegation that insured met death as result of accidental means 
may be'sustained by circumstances as well as direct evidence, 
proved facts developed were not sufficient to make jury ques- 
tion, and court did not err in directing verdict for defendant. 
Johnson v, AZina Life Ins. Co. (Ga.) 


Evidence that insured went hunting and was found with part of leg 
in marshy hole, and body frozen, held not to sustain jury find- 
ing that death was proximate caused by getting foot caught 
but to establish death by freezing, under policy restricting re- 
covery in such event Contintental Casualty Co. v. Hardenbergh 
(Miss. ) 


Evidence held to show that automobile accident and not overdose f morphine 
or Bright’s Disease was sole cause of death O’ Brion . Columbian 
Nat. Life Ins. Co. (Me 


\7). Proof and adjustment of loss. 


Testimony of insured’s physician that he mailed notice of illness required, 
held sufficient proof of mailing.—Evidence held to warrant finding 
that notice given by insured to his physician, was in compliance 
with policy requirements Reeves v. Midland Cas. Co. (Wis.) 

(8). Estoppel or waiver 

Evidence as to statement and conduct by insurer’s local agent and adjuster, 
held to sufficiently show waiver of notice and proofs of loss Twin 
City Fire Ins. Co. v. Stockmen’s Nat. Bank of Ft. Benton, Mont 
CU. @.) 

In action on policy by insured who had assigned interest with consent of in- 
surer as security for loan, evidence held to s »w that insurer’s agent 
knew assignment was to the lender as one making additional loan 
on property. Ayers v. Continental Ins. Co. (Miss.) 

Sufficiency of evidence to show waiver of clause as matter going to remedy 
upon contract to be determined by law of forum—-evidence held to 
show that insurer’s agent knew insured did not keep iron safe as 
required and did not intend to comply with that clause, so insurer 
cannot rely on that clause to defeat liability. Rosenthal-Sloan Mil 
linery Co, v. Hanover Fire Ins. Co. (Mo..) 
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Evidence held to justify finding that party who solicited and delivered policy 
was general agent of defendant insurer, and that insurer was bound 
by his knowledge in regard to threatened bad debt owing plaintiff, 
existence of which claimed as breach of warranty by defendant, par- 
ticularly where insurer had increased premium on account of knowl- 
edge gained through general agent. L. Black Co. v. London Guarantee 
& Accident Co. (N. Y.) seb derevecdwcseceuboeconcwecesectous 


668. QUESTIONS FOR JURY 
(1). In general. 


Where alleged accident was fall causing death of assured, held there was 
evidence from which jury might find there was accidental injury 

and court erred in directing verdict for defendant. Abendroth v. 
Fidelity & Dep. Co. Of Md. CEMG.). coccnccecicccsccccncscesescsesss 
Evidence, which by process of exclusion of all other probable causes 

of fire together with evidence tending to show with reasonable 

certainty that sparks from antiquated locomotive set fire to 

building, being sufficient to warrant jury in returning verdict 

for plaintiff, was sufficient to take case to jury. Liverpool, Lon- 

don & Globe Ins. Co. v. Kosciusko & S. E. R. Co. (Miss.)...... 


(2). Agency. 


Whether broker, also agent for insurer with authority to issue insurance in 
certain territory, not embracing property insured, was acting as 
agent in procuring insurance from another authorized agent, in doing 
which he ma materia! misrepresentations, was question for jury 
Internat. Paper Co. v. Gen’l Fire Assur. Co. (U. 


(3). The contract in general. 


In action upon alleged preliminary contract, not effective if application was 
rejected, evidence held insufficient to require submission of question 
whether refusal was not in good faith, but due to applicant’s death 
shortly after application. Reynolds v. Northwestern Mut. Life Ins. 
Co (la ° e cone 

Insurer’s notice f 1 to broker, authoriz 


for own is 1 tve unless such broker was continuing agent of 
insured 1 » there was disputed issue of fact as to agency for in- 
sured rec notice of cancellation Macon Hardwood Lumber 
Co Fi. 2 7 Jnion Fire Ins. Co. (Ga.) 


(4) Avoidance and forfeiture. 


Where policy covered fixtures as well as stock defendant’s motion for direc- 
tion of verdict on ground that plaintiff failed to make proof of any 
loss on fixtures which would preclude him from recovery, since 
evidence showed he breached the record warranty clause, held prop- 
erly denied. Westchester Fire Ins. Co. v. Biggs (Tex.) .......... 
(5). — Title or interest in, possession of, or incumbrance on, 

property. 

Void mortgage, not being valid incumbrance was not as matter of law 
material fact or circumstance, non disclosure of which In applica- 
tion avoided policy or rendered proof of loss where mortgage was 
not mentioned, fraudulent misrepresentation. Morrison v. Boston 
Ins. Co. et al. (Mass.) ° . Snes Cubes 

Question whether plaintiff had insurable interest, record title to which stood 
in mother’s name, subject to mortgage to third person, was question 
of fact. Morrison v. Boston Ins. Co. et al. (Mass,) 


(6) Fraud or misrepresentations in general. 


rer made statements in application which were false was, 

ence, question for jury. Powers v. Fidelity & Casualty 

Y. (Minn.) ° ee eee 

Materiality insured’s statements in application as to former indem- 

nities received, . for jury. A®%tna Life Ins. Co. v. McCullagh 

(Ky.) eacceeaccces 

Where applicant cove s that statements made to medical examiner are 

true nd tl e statements are made part of contract, any material 

ri ! eby risk is changed will void policy whether state- 

ments are made in good faith or fraudulently. Southern States Life 
Ins. Co, V I rr (Ga.) 


(7). Health, condition, or habits of insured. 


Weight to be given hypothetical questions and answers as to cause of insured’s 
condition and death was for jury. Abendroth v. Fidelity & Dep. 
Co. of Md. (Ind.) ae oe can temo neg 
Truth or falsity of 1 answ application that habits were 
temperate held for jury. Aetna Life Ins. Co. v. McCullagh. (Ky.) 
Where insured in application knowingly made false answer to ques- 
tion whether he had ever suffered from disease of lungs or been 
treated by physician for such disease, held for jury. Court on 
motion for nonsuit is not warranted in saying that applicant 
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who answered such question in negative, was bound at his peril 

to believe he had disease of lungs because doctors so diagnosed 

his ailment. Wingo v. New York Life Ins. Co. Maxwell v. 

same. CB, (GP Avinccce vac dno rene bbede sees tn bec Megas ds $000 

In action for accidental injury causing hernia court did not err in denying 
motion of defendant for judgment non obstante—under evidence 

court properly left the jury to determine whether, if plaintiff made 

false statements in application with regard to having had hernia, it 
materially affected either acceptance of risk or hazard assumed by 
insurer. Ivanesovich v. North American Life & Casualty Co (Minn.) 


Where burden was on defendant to make out claim that insured was guilty 
of fraud, avoiding policy and motion for directed verdict was made, 
precise question was whether on all evidence there was room for 
opposing inferences. Spaulding v. Mutual Life Ins. Co. of New 
Teen. EVE) cvcresrcse CUO Se Oe CESS Re OO ESC OEE TEES HS OOD CREO? PeCee ss 

Where applicant covenants that statements made to medical examiner are 
true and these statements are made part of contract, any material 
variation whereby risk is changed will void policy whether state- 
ments are wade in good faith or fraudulently. Southern States Life 
Ins. Co. v. Morris (Ga.) 


(8). Payment of premiums. 


Documentary evidence consisting of application, policy, premium notes, etc. 
held to make complete defense tv plaintiff’s prima facie case, so 
as to require directed verdict in defendant’s favor, notwithstanding 


objection that it was pieced out by oral evidence. Kazee v. Kan- 
sas City Life Ins. Co. (Mo) 


(10). Loss and liability of insurer in general. 


Question whether insured, in building fire within silo was guilty of gross 
negligence to invalidate, held for jury. Nash v. American Ins, 

CO. CUB Jeccccccceccese cescccccecccsccces eocoecevecces eee 
Evidence held sufficient to justify submission of question whether fire 
which consumed property was set by plaintiff. Clover Crest 

Farm. Inc. v. New York Mut. Fire Ins. Co. (N. Y.) ....ceseee 

Question of whether death of plaintiff’s stock alleged to have been killed by 
lightning was in fact so due held for jury. Lyons v. Farm Property 

Mut. Ins. Ass’n of Iowa. (Ia.) 


(11). Life or accident insurance. 


Whether death of insured received fatal injuries from fall while riding as 


passenger in railroad car, held for jury. Hill’s Adm’x v. North 
Amerionn I98. CO. CEY.) .ccccccccvscescccees * 


While allegation that insured met death as result 
may be sustained by circumstances as well as direct evidence, 
proved facts developed were not sufficient to make jury ques- 
tion, and court did not err in directing verdict for defendant. 
Johnson v. Actna Life Ins. Co. (Ga.)......ecececeesvcves S56 60 es 

Under evidence jury would have been authorized to find that pre- 
ponderance of testimony established contention that fatal infec- 
tion originated at place upon ear where accidental abrasion had 
occurred. Bell v. State Life Ins. Co. of Indianapolis, Ind. (Ga.) 

Where there was evidence that insured had been afflicted prior to death with 
cirrhosis of the liver, and that seventeen days before death he suf- 
fered fall, claimed to have caused death, issue whether death was 


caused by accidental injury, independent of all other causes,held for 
jury. Abbott v. Travelers’ Ins. Co. (Mich.) 


(13). Amount or extent of loss. 


Question as to whether insured claiming indemnity has changed occupation, 
is ordinarily question of fact for jury. Wheeler v. Standard Acc. 
Ins. Co. of Detroit. (Neb.) cece Ceceevesocces oseee 
If there was any evidence upon which jury had right to find partial disability, 
it was error not to submit that issue—where evidence showed either 
that plaintiff was totally disabled or merely pretending and not dis- 
abled at qll, court properly refused to submit issue of partial dis- 
ability—if «bility of injured nurse to perform some isolated duty of 
nurse defeats recovery as for total disability, it nevertheless does 
not entit'e her to recovery as for partial disability, and evidence of 
such ability did not require submission of the issue of partial dis- 
ability. Marren v. Fidelity & Casualty Co of New York. (Ia.) ...... 


(14) Notice, proof and adjustment of loss. 


Where appraisers could not agree upon umpire and plaintiff brought 
suit and thereafter asked new appraisement, it was question for 
jury whether he seasonably followed up his rights under policy, 
and instruction to find for defendant, if no request for new ap- 
praisal was made until a date when new action was pending, 
was properly refused. Messler v. Williamsburg City Fire Ins, 
Pe Se BEE = 62 5.69 ‘hse us 00 KA EDFA REELS DAd bbe SN OSs HK 6 Of Eh ma x 

Under policy providing that written notice of injury must be given 
within 20 days after accident, failure to give such notice, shall 
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not invalidate, if given as soon as reasonably possible—malling 
of letter properly addressed to general agent of company, post- 
age paid, was sufficient to make question of notice for jury. 
Powers v. Fidelity & Casualty Co. of N. Y. (Minn.) .........- 
Void mortgage, not being valid incumbrance was not as matter of law 
material fact or circumstance, non disclosure of which in applica- 
tion avoided policy or rendered proof of loss where mortgage was 
not mentioned, fraudulent misrepresentation. Morrison v. Boston 
Ins. Co. et al. (Mass.) .... 
Whether defendant insurer received 
plaintiff policy holder’s son, within week after accident, held for jury. 
Kubey v. Travelers’ Protective Ass’n of America, (Wash.) 


(15). Estoppel or waiver. 


Evidence that defendant had actual notice of happening of accident upon 
which liability was predicated, and that it did not deny liability on 
failure to give notice as required by policy, but sent representative to 
confer with insured, held to justify submission to jury of question 
of estoppel of insurer to deny notice. Vandervliet v. Standard Acc. 
Ins. Co. of Detroit. (Mich.)  ...cceeeeeeseerecceeess 


5 669. INSTRUCTIONS. 


(9). Estoppel or waiver as to avoidance or forfeiture. 

Where defense was that insured had additional insurance in unauthorized 
companies, and insured relied on rider permitting additional insur- 
ance generally, attached by general agent, instructions which cast on 
insured burden of showing insurer’s knowledge in some way inde- 
pendent of knowledge of agent, are erroneous and warranted granting 


new trial. A. A. Cooper Wagon & Buggy Co. v. National Ben Frank- 
lin Ins..Co. (Ia.) ...ccces ne : 


(11). Death of or injury to person insured and cause. 


Where defense was that insured met death by unnecessarily exposing him- 
self to obvious danger, instructions of court that plaintiff could not 
recover if deceased attempted to leave elevator while in motion or 
while doors were being closed, and defining proviso of policy, were 
without error. Davis v. Great Eastern Casualty Co. (Mich.) 


(13). Notice, proofs, and adjustment of loss. 


Where insurer insisted that it had no sufficient notice of accident, instruction 
that burden was on plaintiff to show that written notice was waived, 
that verbal notice was timely given, and that insurer waived its right 
to insist upon earlier notice, held warranted under facts. Vander- 
vliet v. Standard Ace, Ins, Co. of Detroit (Mich.) 


670. VERDICT AND FINDINGS. 


Finding that plaintiff “performed all the conditions of said policy” 
may be considered as surplusage and not inconsistent with fur- 
ther finding of waiver on part of insurer of performance of con- 
ditions. Finding that several persons were all acting as legal 
representatives of both insured and insurer and were co-operat- 
ing in defense under terms of policy, was not inconsistent with 
further finding that one, insured’s attorney, in making motion 
for new trial was representing insurer and not insured. Tulare 
County Power Co. v. Pacific Gurety Co. (Cah) .ccccccccccossccae 

Unconnected findings of $1,300. as tota! damage done automobile and also in 
such amount as damage done before automobile slipped off sunken 
ferry, held not necessarily in conflict. American Automobile Ins. Co. 
v. Fox (Tex.) ub beaRennss eodbepuace nesvecnees 

Where policy exemptec loss by explosion, finding that property insured was 
destroyed by explosion will not support judgment for insurer where 
court also found that material part of building fell as result of 
fire and there was no finding as to sequence in which fire and ex- 
plosion occurred, Rossini v. St. Paul F. & M. Ins. Co. (Cal.)...... 


# 672. JUDGMENT. 


Mere return on summons to foreign surety company “executed personally 
by delivering to E. M., agent of and for’ defendant was insufficient 
to support decree pro confesso, there being nothing to show service 
was had upon person appointed anu designated as such agent nor 


that any such person was appointed. National Surety Co. v. Board 
of Sup’rs of Holmes County (Miss.)..... 


§ 674. APPEAL AND ERROR. 


Under evidence held verdict in favor of company was demanded and court 
did not err in so directing. Long v. Hartford Fire Ins. Co. (Ga.).. 
§ 675. COSTS AND ATTORNEY’S FEES. 


Allowance of attorney’s fee and amount of such allowance, in action 


to recover for loss by fire, examined and no error discerned, 
Clark v. Milwaukee Mechanics’ Ins. Co. (Kans.) 
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of contract, ve i t Kansas la and fee was improperly »wed 
under Missouri law, Ayers v. Continental Ins. Co. (Miss) ........ 396 
XIX. Reinsurance, 
§ 676 PUWER AND RIGHT TO REINSURE RISK. 

No contract of reinsuran¢ I ble between reinsurer and original 
nsurer, a mutu company owned and controlled by policy hold- 
rs, ur tl i ‘ } ved re of policy hold- 
er t ( ‘ yr th urp , so that rule that 
p « < ind | < contrac because not 
party » it i r n 1 without applica- 
tion Feder: if ) I t ind.) 

Where defendant claims « t of reins I ffect 
must | < rly st rs ) 1 » I rea I 
uniform before i 1 be presumed that rties refe 
making contr \ intiff, «s ) f 
contract of nsu n¢ \ « . 
purpose to cannot 
defeat ability l ( m an primitive n 
surer might no oO I i \ usé ir such 
agreemer! s i I reinsurer pro 
rata with reinsured paro dence of custom and is in 
admissab to sl ni s i pa of risk, 
clause be zg i Co V American 
Fidelit ( Soe) SD. haa las area we ee a hae bar ae we oie: OS OER 166 

§ 67 rtHil oO 

g x YI ) 1 

Whet i ur } ss 
s 8 ‘ of t 
7% uld u I ec I 
origir i ipie « 
I wy i l ! “ 
ird ( 183 


§ 679 —— CONSTRUCTION AND OPERATIC 

















rty in that state where loss occurred and cause of 
payment of attorney’s fee was part of perforn 


ance 


























Where defendant claim f 1 e wi iffec Ld custom, it 
must be clearly es hu 1 de and 
uniform, -bef b I \ i rt d o it in 
making contr t \Wher tiff d of bank, entered 
contrac f reinsurans r t ot g that it was its 
purpos to reinsure : I < ; it could, defendant cannot 
defeat liability on ground it by custom and usage primitive in- 
surer m tn ‘ c f ti Where clause in such 
ugreement 1 t no 8 payab ? e r pro 
rata with rein I ‘ I i is in- 
admissable to show 1 § ree? t » retain of risk, 
clause being unambiguous American Guaranty Co. v. American 
Fidelity Co. (U. § . ‘ ‘ wate ecedcace 16% 

Privity of cor t t I { 1 i 9 s ( 

b ! r 
ris i a Vv 
& | ee a at ch ee ae ee ree eR eee eee eee ee 183i 

By gener is i 
polic ) if 
consist« 
rubber i 
part ! ( ' 
bui or ) 
interes f I R I i ( (Cal.) 60 

§ 684 EXTENT OF LIABILI ( | 

Indorsement on rei o s 1 ons 
ce ons ns ! nd 
h s ! 
fid 1 i < 1 
s no guestior ( é e } Ro ] s. Co 
ve 4 dor 1 s ee 603 

§ 685 NOTICE AND PROOF OF LOSS TO REINSURER 

Failure of plaintiff, suing reinsurer on policy, to furnish proof of death 


within time required, is not si 
did not mainta fice in S 
Life Ins. Co. v. Barnett. (1nd.) 
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ACTIONS ON CONTRACTS FF REINSURANCE. 
Reinsurance contract tween defent and insurer of life of plain- 
tiff’s intestat : r enetit i policy holders of company, 
after death o policy l itities beneficiary to maintain ac- 
tion on such tré ‘ h action, in absence of policy, com- 
plaint nust irectly < hat contract was oral or written. 
4 solely to reinsured, it 
directly to benefit of 
ons permitting third 
for his benefit, he may re- 
action against reinsurer, con- 
excusing plaintiff from pre- 
as required, is within 
e part of complaint. 
insured at time he re- 
was ignorant of terms. 
finding that insured’s fail- 
ndant demanded premium 
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in her possession, 
rs to insured, which 
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nett. (ind.) 
xf another, 


sut 


and regulation of 
prior statutes and 
Far v. Royal 


PROVISIONS 


and regulation of 
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XX. Mutual Benetit Insurance. 
(A) CORPORATIONS AND ASSOCIATIONS, 
§ 694 MEMBERSHIP. 


Member of ler wh et: s i toxicatin juors, also steam- 
it ‘ ted with” manufac 
Independent Or- 


occupation to 

association, and, 

imount of dues and 

» date of death, it waived 
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§ 700. INSOLVENCY AND DISSOLUTION, 
§ 705. ——-CONSOLIDATION. 


Under M[ilinois laws, fraternal benefit society has no power to merge with 
another where neither its charter nor act under which organized 
permitted such merger and merger was not essential to effectuate 
objects and purposes of its creation. North Amer. Union v. John- 
WO CBW 6.0.6 6.0 hn5 WAr's 009 0s 06.908 600 6b.0.0 0.0.0 9.66 8.6 8s ee wee ers 60 60 ie 

Where illinois society after illegal. merger with domestic society proceeded 
to deal with individual members of domestic society through con- 
stitutional lodge and issued certificate conditioning on his accept- 
ance thereof it became contract of foreign society unaffected by 
merger. North Amer. Union v. Johnson (Ark.) ...... Ponte vaeva waves 


(B) THE CONTRACT IN GENERAL, 


$ 712. WHAT LAW GOVERNS. 


Where by-laws of foreign mutual benefit association provided that if bene- 
ficilary named in insurance certificate could not take, indemnity 
should be payable to class not sanctioned in State, although allowed 
under laws of Association’s origin, enforcement of statute as to 
beneficiaries does not violate constitutional provisions. Weiditschka 
v. Supreme Tent of Knights of Maccabees of the World. (Ia.) .... 

Certificate of fraternal society being Arkansas contract is governed by Ar- 
kansas statutory law Sovereign Camp, Woodmen of the World, 
Ws TROWUDEN ‘CATE oo u.o0:0:6 0 0)0'0:0:0.0:0.0.6:010 010 60:5 00 09.0.0 0.0 0506 60.06 0.0.0.0 8.0. K0's 

Where Illinois society merged with domestic society, assuming latter’s obli- 
gations, and issued certificate in lieu of that issued by domestic so- 
elety, reciting that regulations of foreign society were part thereof, 
and its iaws expressly provided that its contracts should be con- 
strued as I!!niois contracts, validity of such certificate must be deter- 
mined by law of Illinois. North Amer. Union v. Johnson (Ark.).... 


§ 713.5 APPLICATION AND ACCEPTANCE. 
qi) 
Adjudication in insurer’s action to reform endorsement that insurer was not 
entitled to reformation, did not preclude insurer from introducing 
evidence showing that endorsement purported to extend life of policy, 
beyond date to which entitled and that policy had expired at time of 
death. Kimball v. New York Life. Ins.:Co. (Vt.) ....ceeeeceeeeeees 
Contract between society and member consisted of application certificate and 
laws, rules and regulations of society. Supreme wept. of United 
Artisans v. Johnson. (Wash.) ........cceeceeseere cetoncnecess eoeseces 





$ 715. APPLICATION AS PART OF CONTRACT. 


Under statutes requiring application copy to be furnished insured, policy in- 
cluding such copy constitutes contract—fact that original applica- 
tion had same answer written opposite each of several successive 
questinos. while copy attached to policy had questions bracketed 
with answer written once, constitutes only immaterial variation 
physician’s certificate indorsed on back of application does not con- 
stitute part of a to be furnished. Stark v. Masonic Life 
Bata CH. Fed. «00 secceccsees epee p¥eee 2 eves oeeesccesancesse <a 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. ——— EXISTING PROVISIONS. 

Constitution of association, provided to be part of benefit certificate, if not 
inconsistent with terms of certificate, is binding as part of contract. 
Sovereign Camp, Woodmen of the World, v. Compton (Ark.) .... 

By-laws of Association become part of its contracts. Grand Lodge A. 
Oo U. W. G& Malte V. MAFUR CaO} eo ccccccccccscnccccescccsvccse 
Laws of association are binding upon all members and all are con- 
clusively presumed to know them. Miller v. Supreme Tent of 
Knights of Maccabees of the World. (Wash.) ...cccsscecceees 

Contract between society and member consisted of application certificate and 
laws, rules and regulations of society. Supreme Assembly of United 
Artisans v. Johnson. (Wash.) ..cccccesccsccces eo eeees «eo 

Mere customs or office rules of society, designed to expedite ‘business, are “not 
binding upon members as regulations, where not called to member’s 
attention, or made part of printed matter distribted to applicants 
and members. Supreme Assembly of United Artisans v. Johnson 


PRMD. Rusk Hig ORS GAs Ons 5d deEU SEN eehas 6a 0% s ereeveccce®feucet® 
Laws of fraternal benefit society ‘form: part of contract. North ‘Amer. Union 
ee Se eee ete Ter Pee oeee 


Constituiton and by-laws of. ‘society form basis of and. “constitute part of 
contract. Sovereign Camp, Woodmen of the World, v. Newsom 
RD. 556-66 Nie os CNC S6 es CURE 4536 ce SERRE Et eh Saks bee beeees shige 

Fraternal contract 1s made up of certificate of membership together ‘with — 
laws and constitution of association. Tierney v. Perkins (N. Y.). 
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§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1) In general. 


Incontestable clause added by by-laws to certificate, does not have 
retroactive effect so as to make incontestable, certificate already 
issued for 5 years, after expiration of which, it was provided 
there should be no contest. Sovereign Camp, Woodmen of the 
World v. Wernette (Tex.)....cccccccccccccccvcccsccccccsessece 

When decedent became member of union, operating insurance depart- 
ment, she entered into contract, terms of which were those 
specified in constitution as then existing and rights must be 
determined under constitution and such subsequent amendments 
as were reasonable in nature and operation. Tierney v. Perkins 


It is beyond power of society to change or modify invested rights under ex- 
isting policies and to substitute lesser amount where larger amount 
is due policy holder. Donaldson v. Supreme Council Catholic Benev. 
Legion (N. Y.) 

Society, by adoption of amendments to constition or by-laws cannot defeat 
or abridge essential and substantial rights created by covenant pre- 
viously entered into a certificate of insured issued by it—provision 
that certain part of covenant will be paid as accident benefit creates 
essential ‘and substantia! right in assured and its reduction by subse- 
quent change in constitution or by-laws is such material change as 
defeats or abridges this right—though member in original certifi- 
cate agrees to be bound by future changes in by-laws, alteration 
made subsequently will be given prospective operation in absence of 
clear intent that it shall operate retrospectively. Eminent House- 
hold of Columbian Woodmen v. Eppes (Ga.) 

Constitution and by-laws of association may be amended and amendments 
made binding on those already members if they are regularly made 
and reasonable in terms of operation. Tierney v. Perkins (N. Y.).... 

Evidence held to make question for jury as to whether member received 
notice of assessment in person or by agent. Carden v. Sons and 
Daughters of Liberty (N C.) 


(2) Relating to beneficiaries. 


Where, under constitution of union operating insurance department, 
when deceased member joined, she was permitted to designate 
her beneficiary on becoming member or by will, subsequent 
amendment of constitution to declare forfeiture of such interest 
if she died without leaving “widow”, minor children or depend- 
ent relative, unless she had designated beneficiary in her life- 
time, did not violate rights of member though she had re- 
ceived retiring certificate before amendment was adopted. 
Tierney Vv. Perkine. (MM. Vi) cccoccccesccccccccccstccecescoceves 

Where constitution at time certificate was issued provided payment to mem- 
ber’s heirs in absence of designation of beneficiary, subsequent 
amendment providing in such case and when there were no sur- 
viving dependents, all right to benefit should cease, was unreason- 


able and did not prevent recovery by heirs. Tierney v. Perkins 
€N. “£.) 


(5) Relating to prohibited or hazardous occupation. 


Constitution of society prescribing terms on which men in army may be 
admitted to membership held not to affect members in good stand- 
ing at time of adoption of such amendment. Sovereign Camp, 
Woodmen of the World, v. Compton. (APK.) .ccccccccccscccccccses 

Laws of association providing that if member should engage in haz- 
ardous occupation without paying extra rate, beneficiary at 
death, was to receive only 30% of insurance, when lawfully 
adopted, become part of contract notwithstanding such regula- 
tions were made subsequent to inception of contract. Miller v. 
Supreme Tent of Knights of Maccabees of the World. (Wash.) 


§ 722. VALIDITY IN GENERAL. 


Under Illinois laws. certificate issued by fraternal benefit society of that 
state without medical examination is void and neither party to 
certiticate can be estopped by any acts under it to deny its validity— 
certificates issued to member of another sociey adopting medical ex- 
amination given insured by that society, is compliance with statute.— 
Facts held sufficient to show that by its conduct defendant society 
had adopted medical examination of domestic society as its own. 
North Amer. Union v. Johnson (Ark.) cocccces SBT 


MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 


(2) Effect of misrepresentation, breach of warranty or concealment in 
general. 


Where certificate was void because of false representations made by 
applicant, it was never in force, and cannot be validated by an 


incontestable clause. Sovereign Camp, Woodmen of the World, 
v. Wernette. (Tex.) 
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accepted premiums paid, is estopped from asserting invalidity 
Although policy provided that agent could not waive conditions. 
To estop i irer to claim forf re because of member's false 
statement vas not engaged i rrohibited occupation, it must 
ippear th clerk had ] dge that deceased was so 
engaged and 1 nowledge nn be presumed, Sovereign 
Camp, Woodmen f tl World, v. Wernette. (Tex.) 


and that 

person of real 
made mistake in 
erroneous date to 
there was mutual 
ay be corrected 
usonie Life Ass’n. 


Tierney Vv 


(Cc) DUES AND ASSESSMENTS. 
§ 738. WAIVER OF OBJECTIONS TO 
Where secretary collected xces 
ficiary, 


book 


insured’s wife, bene- 
ss in insured’s receipt 
from such payment of 
ion at time could not 

work forfeiture for 
nonpayment : 4 s, h ing I its 1é Is suffi ant money, un- 
lawfully exact to make all yments due. Clifford v. Catholic 
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excess 
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Where dues for uarter were payable ‘‘ r before last meeting night 

y wer not len rior to such meeting 
ember vho had paid las s was in good standing 
uch time. gton Can No. 32, Patridétic Order Sons 


(D) FORFEITURE OR SUSPENSION, 
§ 745 STATUTORY PROVISIONS AG T IRFEITURE 


insurance societies to put 
s demanded by statutes of 

‘onsequently such clauses 
from contract. Sove- 
v. Wernette. (Tex.) ...... 
no reference, and does not 
eign Camp of the Wood- 


but 
but 


SION OF MEMBER. 
vith others to establish rival 
lodge forf ed memb ip and »w could not thereafter claim 
benefits arks U. S. Grand Lodge, Order Brith Abraham (N. Y.) 


Member of 


§ 748 VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

Occupation of aviation prohibited by society held to be private occupation 
and not service in aviatic bi h of army. Sovereign Camp, Wood- 
men of the World, v. Comy rk. 

Where insurer’s policy provided erso > g in business of selling 
liquors should not be admitt and that certificate of member who 
should engage in any prohibited occupation hould become void 
except on notice and payment of additional assessment and insured, 
without notice or payment of additional assessment, engaged for 
three months in business of selling intoxicants, his beneficiary can- 
not recover on his death. Sovereign Camp, Woodmen of the World, 
v. Lenhard. (Tex.) .. we 


§ 749. NONPAYMENT OF DIU 


§ 750. - 


- DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
Where member of fraternal society was in default to amount exceeding 
$3.00 at time of death, and could have received no benefits himself, 
held that wife cannot recover death benefits. 3oisvert v. Republi- 
que Canadienne (N. Y.) ‘ nee 


~ NOTICE OF TIMF FO 
(1). Necessity of noti« 
Where by-laws require notice of assessments to be sent by officers, negligent 
failure of local agent or financial secretary to send such notice was 
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not chargeable to member and nonpayment of assessment did not 
deprive her of good standing. Carden v. Sons and Daughters of 
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§ 763. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FRITURE, 


(1) In general. 


Association may not declare forfeiture where it has in its hands money 
belonging to policy holder sufficient to pay assessments due and 

payable. Clifford v. Catholic Mut. Ben. Ass’n. (Mich.) ........ 239 
Where wife of member of society paid her husband’s back dues, but society 
returned payment on husband’s application for sick benefits on 
ground that arrears had been paid when husband was ill, husband's 
acceptance of return of dues was admission that he had paid money 
when ill, and such acceptance again put him in default. Boisvert 

v. Republique Canadienne (N. Y.)....seeseeeeeeees Crees eaveoececnes See 


(2). Person to whom payment may be made. 


Held that recorder of local branch, in collecting dues, acted as agent of 
general society, not of individual members,, despite by-.aw pro- 
visions. Kgts. of Maccabees of W. v. Johnson (Okla.)............ 16 


§ 754. EXCUSE OF NONPAYMENT. 


That grand lodge calls upon subordinate lodge for larger assessment than is 
actually due does not excuse member from paying or tendering 
amount legally due. Marks v. U. S. Grand Lodge, Order Brith 
Abraham (N. Y.).cccccccccccccccccccccccccecceccccccsscevscceseces 5 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general, 


Waiver is intentional relinqguishment of known right or conduct inferring 
such and where conduct of association is relied upon to constitute 
waiver, it must appear that it induced insured to do or omit some 
act which he would not otherwise have done or omitted. Fahey 
v. Ancient Order Un. Workmen (lIa.)........ seccccccesccecocecce AB 

Where member who claimed to have paid assessment visited collection office 
to make protest as to assessment and was informed it had been re- 
ceived and receipt forwarded, held society was estopped by conduct 
of collecting officer for claiming forfeiture on account of nonpay- 
ment of that assessment. Railway Mail Ass’n. v. Johnson (Ark.).... 89 

By-law of fraternal insurer as to monthly payment of assessments may be 
waived. Langlois v. Association Canado-Americaine (N. H.) .... 96 

Association may itself with notice or knowledge of facts, waive com- 
pliance with by-law requirements and provisions, taking from 
subordinate organizations power to create waiver. Jegglin v. 
Sovereign Camp, Woodmen of the World. (MO0.) .....s.eeee++++ 240 

Terms ‘waiver’ and “estoppe!” though often used interchangeably are dis- 
tinguishable, waiver being intentional relinquishment and _ estoppel 
being preclusion by conduct from assertion of rights which otherwise 
might have existed Sovereign Camp., Woodmen of the World, v. 
PROWOOTE. CATHY: onic cbc cic tce ete reer eertecconeseeereesveccortencens 589 


(2). Powers of officers and agents. 


Officer of subordinate lodge, collecting and remitting dues, was agent of 
association, which is presumed advised of acts. Fahey v. Ancient 
GeGer Wa, Werke CEB) oos oc cscsns cacccecccvrwccesstesescesovec’ 19 

Officers and subordinate lodges have no authority to waive provisions of 
by-laws and constitution relating to specifications of contract unless 
they are authorized agents and act within their authority.—Stat- 
ute so providing is applicable to foreign as well as domestic soci- 
eties. Sovereign Camp, Woodmen of the World, v. Newsom (Ark ).. 589 

Inferior lodge is agent of supreme lodge and its acts and omissions may 
constitute grounds of estoppel against society by waiver of right of 
forfeiture. Society is bound by' acts of inferior lodges and officers 
only as agents, and before act or ommissions of inferior lodge can be 
binding it must appear that it was within the authority granted it. 
Provisions of by-laws of subordinate council for allowance of benefit 
to sick members sufficient to pay dues and assessments while sick and 
for application of benefit to keep member in good standing while 
sick, being consideration of contract, had effect of covenant that if 
member became sick or disabled and notice was given subordinate 
council would pay dues of supreme council and keep member’s certi- 
ficate in force, subordinate council necessarily becoming agent of su- 
preme council for such services so that supreme council is estopped 
to rely on nonpayment of dues by sick member as ground of refusal 
to pay, when failure was due to neglect of subordinate council. 
Scruggs’ Guardian v. Knights and Ladies of Security. (Ky.) ...... 593 


(3) Demand, acceptance, and retention of assessment. 


Fraternal insurer cannot claim forfeiture after having regularly accepted 
payments of subsequent assessments on ground its books show mem- 
ber did not pay assessments occurring a considerable period before 
death. Railway Mail Ass’n. v. Johnson (Ark.) 
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Where association, with full knowledge that insured had changed oc- 
cupation requiring payment of increased dues, kept and retained 
premiums paid, for two years after change, at old rate, without 
offering to return such premiums or depositing them in court, 
it will be estopped to deny policy is valid, or to say forfeiture 
has not been waived. en v. Sovereign Camp, Woodmen of 
the World. (M0o.) ....++.+-- eccccccecsoccene csenccce. O60 

Association, member of which dies. ‘as “result ‘of risk for “which it is 
expressly exempted from liability, is not precluded from suc- 
cessfully asserting such exemption by thereafter accepting from 
beneficiary, with knowledge of facts, payment of assessment 
for month within which death occurred, Rantin v. Fraternal 
AiG Union. CRAGR) cocciccicecosecpcthesevcdvcstuceceseeensunesal ae 

Where local council faiied in performance of duty to pay taxes for support of 

state council for five consecutive years and until failure became habit- 
ual, and such council knew it and made no complaint until certain 
date, and member of local council continued to pay assessments up 
to death two months after such date with no knowledge of default 
of local council, state and national council were estopped to set up 
breach to defeat action by beneficiaries of deceased member to re- 
cover benefits Dillingham v. National Coun. Jr. Order of U. Amer. 
Mechanies (6. GC.) ccvscasvenccccs $0.0 Bee Kes evvaewees eosoee hw 0 a 


(4) Custom and course of dealing. 


Where by-laws suspended members for non-payment of assessment and 
prescribed formal requirements for reinstatement, association, by 
regularly accepting without objection delinquent assessments and 
reinstatements, waived strict compliance, though by-laws provided 
against waiver of suspension. ners v. Ancient Order Un, Work- 
MOM (1G.) 2... cccccccsccs . iOERC oC eUwdiwceeeteceNeSesesne ae 

Waiver of by-law of fraternal insurer as ‘to “monthly payment of assessments 
may be established by evidence showing it had been abandoned so 
that it was no part of contract or by evidence of course of conduct 
which would estop insurer from setting it up. Langlois v. Associa- 
tion Canado-Americsine (€N. EE.) <sccccecécccwcsconectccesecticces O06 

Where clerk of local lodge knew that member had in bank funds to pay 
monthly assessments which had been paid over course of years by 
clerk’s drawing for such assessment on member’s bank with receipt 
attached, society, after clerk failed to draw for such assessment 
because he thought that after member’s death widow had paid -it, 
was estopped to deny that assessment was paid Sovr’n Camp 
Woodmen of the World v. Newsoml. CATE.) coccccecdsscdvetscccccue COO 


(5) Effect of provisions as to reinstatements. 


Where member of fraternal order became suspended by reason of failure to 
‘pay assessments and while in hospital his sister paid reinstatement 
fees, signed a certificate that deceased was in good bodily health 
and received receipt providing it was not binding until member 
had been reinstated as provided by by-laws and deceased died with- 
out action having been taken by organization to reinstate, held that 
no principles of waiver apply in reception of such payment so made 
and that trial court did not err in directing verdict for defendant. 
Moran v. Grand Lodge, A. O. W. of North Dakota (N. D.) ........ 100 


§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1) Necessity of proceedings to declare forfeiture. 

lf member failed to pay dues for month to clerk of local lodge as provided 
in constitution and by-laws, he automatically became suspended and 
certificate was rendered void so that society is not liable thereon 


unless it waived, or is estopped to rely on, forfeiture. Sovr’n Camp 
Woodmen of the World v. Newsom. (Ark.) ....... covvcaccccscesee OSS 




















(E) BENEFICIARIES AND BENEFITS. 
§ 768 PERSONS WHO MAY BE BENEFICIARIES. 
§ 770 STATUTORY PROVISIONS. 


Under statute confining payment of death benefits to specified relatives, 
decree of divorce terminated beneficiary wife’s right to payment 
for death of former husband. Dittmaier v. Supreme Conclave 
of Improved Order Heptasophs. (Ind.) ...ccccccccccsecccccecce 206 
Uncle and nephew are blood relatives and member of association may 
designate uncle as beneficiary and thereby vest him with right 
to death benefits. Kloss v. Brotherhood of American Yeomen. 
(CHQnB.) cccccccces 8 CC RCO OERE CHEERS ERO KeCOwebereEtneneceees, SOU 
It was competent for legislature to prohibit issuance of certificate by foreign 
mutual benefit association when beneficiary other than one of classes 
named in statute is designated. Weiditschka v. Supreme Tent of 
Knights of Maccabees of the World. (Ia.) ....cccccccceccceceseces 353 


§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 


Where by-laws gave member absolute right to designate beneficiary, it had 
no right to reject beneficiary named where such person was within 
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limits of eligibiiity—-where there was no stipulation against naming 
alternate beneficiary, naming of wife only where member named 
daughters as aiternate beneficiaries, did not preclude daughters from 
recovering upon wife’s predeceasing member where daughters were 
eligible as beneficiaries—beneficiary provision containing phrase “‘if 
no other designation had been made” refers to designation mide by 
member in 'ife time either before or after death of beneficiary named. 
Supreme Assembly of United Artisans v. Johnson, (Wash.) ........ 


§ 772. DESIGNATION OF BENEFICIARY. 


§ 773. IN GENERAL. 


Designation of beneficiary as “intended wife’ held valid. Mace v. 
Grand Lodge, A. O. U. W. of Massachusetts. (Mass.) .......... 


§ 779. CHANGE OF BENEFICIARY. 


§ 780 —— RIGT TO CHANGE IN GENERAL. 


Where society’s by-laws provide for death benefit to member's “nearest 
relative or such person to whom he may direct”, deceased member 
had legal right to change beneficiary from another to wife; and, 
where he directed such change, it was immaterial that no change 
was made in “will book”, which designated mother as beneficiary, 
where “will book” was not recognized by society’s by-laws. Buckley 
v. Ellsworth Camp, No. 32, Sons of Veterans, Div. of New Jersey, 
TW. B. Be CH Dudecccncccccccccseccccccsscevcccccccserceevcescseccees 

Member of society may change beneficiary, whenever, and as often as 
he pleases, providing he follows steps required by society’s rules. 
Barboza v. Conselho Supremo Da Irmandade Do Divino Espirito 
Santo Do Estado Da California. (Cal.) .....scccccsccescccecce 

Member of fraternal benefit association has unqualified right to change 
beneficiary and to determine how, when he can no longer speak, 
the fact of change shall be ascertained and verified. Grand 
Lodge A. O. U. W. of Maine, v. Martin et al. (Me.) ....eseee005 

Cited statute is not retroactive—equities held to be in favor of wife and 
children as against daughter claiming under change of beneficiary. 
Gaston et al. v. Clabaugh. (Kam.) 2... -ccccccccccccccccccscccccccces 


§ 782. RIGHTS OF BENEFICIARY PREVIOUSLY DESIGNATED. 


Right of daughters of member of society named as alternate beneficiaries, 
to recover on certificate when member died after wife, beneficiary, 
was not affected by remarriage of member, after death of such wife 
where member did not change names of beneficiaries. Supreme As- 
semby of United Artisans v. Johnson, (Wash.) 


§ 7838. —— VESTED INTEREST OF BENEFICIARY. 
(6) Who may make objection. 


Heirs at law of member of labor union operating insurance department 
had no vested interest in death benefit under constitution, where, 
until moment of death, member had privilege to exercise power 
to appoint beneficiary. Tierney v. Perkins. (N. Y.) .....seee85 


§ 784 —— MODE OF CHANGING DESIGNATION. 
(1) In general. 


Where society’s by-laws provide for death benefit to member’s ‘nearest 
relative or such person to whom he may direct’, deceased member 
had legal right to change beneficiary from another to wife; and, 
where he directed such change, it was immaterial that no change 
was made in “will book’, which designated mother as beneficiary, 
where “will book’”” was not recognized by society’s by-laws. Buckley 
v. Ellsworth Camp, No. 32, Sons of Veterans, Div. of New Jersey, 
UW. & A. (MH, Tadeo cccccccves ° eeecccescces 

Member of fraternal benefit association has ‘unqualified ‘right to change 
beneficiary and to determine how, when he can no longer speak, 
the fact of change shall be ascertained and verified. Grand 
Lodge A. O. U. W. of Maine v. Martin et al. (Me.).....eceeeeees 

Requirements of association that revocation of certificate and direction 
for substitution of beneficiary must be in presence of certain of- 
ficers, is not solely for benefit of association but is material and 
substantial requirement, without conformity to which, or waiver 
of member during life-time, no substitution of beneficiary can 
be legally effected. Signature by recorder to attestation in in- 
strument, wherein assured directed change of beneficiary was 
not as attestation where recorder retained instrument, intending, 
before forwarding, to interview assured to see that signature 
was genuine. Grand Lodge A. » U. W. of Maine, v. Martin. 
(Me.) eocecccccns 

Where by-laws or constitution “provide “method ‘of “making change of 
beneficiary, member making change must follow substantially 
method prescribed. If beyond his power to comply literally, 
competent court will treat change as having been legally made, 
as when certificate is lost or in possession of beneficiary who 
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will not surrender it. Barboza v. Conselho Supremo Da Irman- 
dale Do Divino Espirito Santo Do Estado Da California. (Cal.) . 


(2) Death of member before change is completed. 


If member of society has pursued proper course in making change of 
beneficiary and has thus done everything devolving upon him, 
but before new certificate was issued he dies, court will decree 
that to be done which ought to be done and act as though cer- 
tificate had been issued.—Where rules of society require member 
to indorse direction on his certificate or duplicate, to obtain 
which, he must make affadavit and request that a duplicate 
policy issue and submit same to supreme directors, member who 
lost his certificate had made out affadavit that he wanted to 
change beneficiary and was told to first obtain duplicate certifi- 
cate and he then sent in affidavit which entitled him to same 
but died before it was acted upon, there was no change of bene- 
ficiary, nor had member done all things required of him to 
change beneficiary. Barboza v. Conselho Supremo Da Irmandade 
Do Divino Espirito Santo Do Estado Da California (Cal.)...... 

Where insured, who retained right to change beneficiary by prescribed meth- 
od, who lost policy, took steps to change beneficiary but died be- 
fore their completion, held that as requisite steps had not been 
completed and company had not acquiesced in or recognized change 
of beneficiary, none had taken place and original beneficiary was 
entitled to proceeds. Hurd v. Penn Mut. Life Ins. Co. et al. (Kan). 


(6) Who may make objection. 


If society has waived strict compliance with rules as to change of bene- 
ficiary and in pursuance of request of insured has issued new cer- 
tificate to him, original beneficiary will not be heard to complain 
that course laid down in society’s rules was not pursued. Barbo- 
za v. Conselho Supremo Da Irmandade Do Divino Espirito Santo 
Do Estado Da California (Cal.)....cccccccccccccccccccccccerses 


(7) Estoppel and waiver as to mode of change. 


Where association by voluntary direction of assured, has actually 
changed beneficiary by issuance of new certificate, such substitu- 
tion is valid and effectual though formalities provided have not 
been observed.—Where member of association, whose by-laws 
permitted substitution of beneficiaries when revocation and di- 
rection were made in prescribed form, signed by member and at- 
tested by recorder of lodge and forwarded to Grand Recorder, 
signed instrument out of presence of recorder and recorder later 
attested it, it cannot be said that association waived failure of 
member to sign same in presence of recorder, in absence of show- 
ing that recorder was authorized to waive any rights.—Where 
association filed bill of interpleader and deposited in court, sum 
due on contract, money being claimed by different persons, asso- 
ciation thus waived rights of its own as to whether or not there 
was valid substitution of beneficiaries, but it did not and could 
not waive rights of original beneficiary, who claimed that substi- 
tution was not valid. Grand Lodge A. O. U. W. of Maine v. Mar- 
tin (Me.) 


§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAY- 
ABLE. 


§ 787 IN GENERAL. 


In order to relieve insurer under provision that certificate should be 
void if member should meet death as direct result of drinking 
intoxicants or in consequence of violation or attempted violation 
of law, it must appear that such intoxication or violation was di- 
rect and proximate cause of death.—That member was grossly 
negligent in using gun, and as result, it was discharged and kill- 
ed him, will not preclude recovery under provision of certificate 
voiding if death was direct result of intoxication. Ingle v. 
Sovereign Camp, Woodmen of the World (Mo.)......++-+++ eveces 


§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 


By-law requirement of positive proof of death held to mean proof as positive 
as circumstances reasonably afford, production of body of deceased 
not being indispensable, Mitchell v. Broth. of Loco, Firemen & 
Enginemen (Neb.). 

Where assured died as result of “alleged ‘injury ‘received in line of duty, but 
there was no claim for disability during interval between injury 
and death, fact that no notice was given of disability as required by 
constitution of society which required such notice, did not, where 
notice of death was promptly given, preclude recovery. Railway 
Mail Ass’n v. Johnson (Ark.) .... . 


(2). Estoppel and waiver as to proofs or defects therein. 


Where death proofs furnished were not in strict conformity to by-laws as 
to form and were accepted without objection, but positive proof 
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of death was demanded, held that strict conformity was waived 
and positive proof of deatn was only thing necessary to establish 
liability. Mitchell v. Broth. of Loco. Firemen and Enginemen (Neb.) 


791 AMOUNT OF BENEFITS. 
(1). Death benefits. 


Where by-laws, as amended, provided that if member should engage in 
hazardous occupation without paying extra premium, his insur- 
ance should be decreased to 30%, and insured was accidentally 
killed while acting as switchman, hazardous occupation, in which 
he became engaged after inception of contract and without pay- 
ing extra premium, beneficiary could elaim insurance only to ex- 
tent of such 30%. Miller v. Supreme Tent of Knights of Macca- 
bees of the World (Wash.).....ccccccscccvccvvcvecccescsssesers 


1792. ADJUSTMENT OT LOSS. 


Where, prior to being sued upon certificate, association denies liability 
and places refusal solely upon ground of accord and satisfaction, 
it thereby waives other defenses including failure to demand ar- 
bitration. Lucas v. Brotherhood of American Yeomen (Kans.).. 

Where court adjudged that amendment of by-laws as to amount payable by 
society, not reserving right to amend, was ineffective as to prior 
certificates there was no basis for compromise for less amount with 
beneficiary of prior certificate pending appeal from adjudication. In 
such case association cannot claim it was not guilty of deception, 
officers having knowledge of court decision though person sent to 
to seitle with plaintiff had no knowledge thereof—court of equity 
will not permic association to enjoy and retain benefits of deception 
in procuring settlement under plea that it did not intend to deceive 
and defraud beneficiaries—where insured, husband of plaintiff, paid 
defendant $1,497.68 for $2,000 insurance for benefit of plaintiff and 
defendant paid widow only $1,174, and secured from her a release, 
burden of proof was on defendant to show that transaction was fair 
—in action to set aside compromise agreement as to amount of 
money due under certificate it was necessary for plaintiff to tender 
or pay back money received on settlement. 

Coun. Cath. Benev. Legion. (N. Y.) 


(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE 
MEMBERSHIP. 


§ 805 —— RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1) In general. 


Beneficiary of member of order to whom deputy of order gave no notice of 
rejection of claim though manager of order’s claim department 
wrote local lodge that order denied liability and directed decision 
be conveyed to beneficiary, held not to have forfeited her rights 
because of failure to appeal from deputy to executive committee 
and to exhaust all other remedies within the order. Sweeney v. 
Independent Order of Foresters (N. Y.) 


§ 807. CONDITIONS PRECEDENT IN GENERAL. 


Where association refused payment of assessment upon ground member 
was suspended, it was unnecessary, in order to recover, to tender 
money subsequently due. Fahey v. Ancient Order Un. Workmen (Ia.) 


§ 809. DEFENSES. 


Where association had membership in funeral benefit association that 
paid certain sum to heirs of deceased member in good standing 
at time of death, the association cannot avoid payment of such 
amount to heirs on ground it had not itself received such sum 
from funeral benefit association, where reason for such nonre- 
ceipt was that it had erroneously represented to funeral benefit 
association that deceased was hot in good standing at time of 
death. Washington Camp No. 32, Patriotic Order Sons of 
America v. Klug (Md.) 


§ 813. PARTIES. 

Where husband of deceased member of union asserted that individually he 
was entitled to funeral benefits at least, and that as aaministrator 
he represented heirs at law and was entitled to other benefits, there 
was no inconsistency of claims in allowing plaintiff to sue in dual 
capacity. Tierney v. Perkins (N. Y.).... ° 


§ 815. PLEADING. 
(1). Declaration, complaint. or petition. 


Evidence held not to admit violation of alleged agreement not to change 
beneficiaries. Gaston et al. v. Clabaugh (Kan.).......cseeceeeeees 368 
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(2) Plea, answer. or affidavit of defense. 


In absence of exceptions, allegation that answer of insurer held suffi- 
cient to raise issue that applicant was guilty of fraud in falsely 
representing he was not engaged in saloon business, when in fact, 
he was so engaged, an occupation prohibited by insurer. Sover- 
eign Camp, Woodmen of the World v. Wernette (Tex.)......+.+. 


§ 816. EVIDENCE 


§ 817. —— PRESUMPTIONS AND BURDEN OF PROOF. 
(1) In genear!l. 

In action wherein defendant pleaded settlement and release before suit 
was brought, burden was on plaintiff to establish facts showing 
release was not binding. Lucas v. Brotherhood of American 
Yeomen (Kans.) 

(2). Matters of avoidance or pantebbeie. 


Member’s claimed non payment of assessments was matter of defense as 
to which burden was on defendant. Carden v. Sons and Daugh- 
ters of Liberty (N. C.) 


§ 818. —— ADMISSIBILITY. 
(2) Misrepresentation, breach of warranty or fraud. 


Testimony of deceased member’s son as to what occurred between father 
and deputy of order authorized to organize lodges, some weeks be- 
fore day papers were signed, and his testimony and that of another 
witness that when they were signed father stated occupation was 
hotel keeper and steam fitter, occupation of hotel keeper being 
prohibited by by-laws, held competent, also competent on question 
of deputy’s knowledge of member’s occupation. Sweeney v. In- 
dependent Order of Foresters (N. Y.) . 

(4) Death or injury and cause thereof. 


Where insurer claimed death was result of venereal disease while beneficiary 
claimed death was result of accident, testimony of member’s family. 
friends and neighbors as to appearance before accident and appear- 
ance of body afterward, was admissible to show member was not 
afflicted with disease, at least to extent of impairing health and 
vigor. Railway Mail Ass’n v. Johnson (Ark.) 


§ 819. WEIGHT AND SUFFICIENCY. 
1). In general. 


Evidence held to sustain finding that daugter of deceased was not dependent 
nor entitled to benefits. Barner v. Internat. Cigarmakers’ Union 
of A., Local No. 88 (Ind.)....c.00--- ° iene eke nee 

Where defendant pleaded settlement and release before suit was 
brought, general verdict for plaintiff on conflicting evidence sus- 
tained by evidence. Lucas v. Brotherhood of American Yeomen 
(Kans.) Coo veccpeccsesccceescceseeeeecseeeeesers iewonee 

There was no error in overruling demurrer to plaintiff’s evidence ‘or in denial 
of new trial. Gaston et al. v. Clabaugh (Kan.) 
(2) Matters of avoidance or forfeiture. 


Evidence held to sustain finding that deceased was in good standing at 
time of death. Washington Camp No. 32 Patriotic Order Sons of 
America. V. Klug (BG.) 2. cvcccaccesc 


Evidence held to show insured sold liquor in violation Of: clause of policy 
and that such was part of service for which he was employed by 
saloon keeper. Sovereign Camp, Woodmen of the World, v. Len- 
hard (TEE.) ccvccccsccccssccccesceccece 
(3) Estoppel and waiver. 


In view of by-laws in force up to time of death of member, evidence held 
to warrant finding that insurer had waived compliance with by- 
law requiring monthly payment of assessments. Langlois’ v. 
Association Canado-Americaine (N. H.) 
(4) Death or injury and cause thereof. 


Evidence held sufficient to warrant finding that member met death as re- 
sult of accident and not by disease. Railway Mail Aégs’n v. John- 
Bon (APK.) cccccccccccccccces eccccoce cocecccos 
Evidence held to warrant finding that member, killed by "discharge of 
gun, barrel of which he was using to open gate, after’ he had 
broken off stock in attempting to enter neighbor’s house for in- 
lawful purpose, did not meet death as result of previous unlaw- 
ful acts but that accident occurred after he had calmed down 
and was no longer committing unlawful act. — v. Sovereign 
Camp, Woodmen of the World (Mo.)........ 


§ 823. TRIAL. 


§ 825. ——- QUESTION FOR JURY. 
(2). Avoidance or forfeiture. 
Whether association waived compliance with reinstatement requirements 
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after failure to make prompt payments of assessments held for 
jury. Fahey v. Ancient Order Un. Workmen (Ia.).........+sse008 
Under evidence question whether assured had made alleged misrepresenta- 
tions, heid for jury. Farm v. Royal Neighbors of America. (Minn ). 


826. INSTRUCTIONS. 


(1) In general. 


Where insurer’s by-laws provided for forfeiture if insured should become 


intemperate in use of liquor or if death should result from use 
thereof, instruction that if insured died from such use and if de- 
fendant knowing of such use, continued to accept assessments ver- 
dict should be given for plaintiff, held erroneous. Modern Wood- 
men of America v. Stone (Ind.) ons 
Instruction to effect that, although false answers were knowingly made. 
plaintiff was entitled to recover unless matter misrepresented in- 


creased risk, was error. Farm v. Royal Neighbors of America. 
(Minn.) ee 
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